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TIER authors inducement to continue theſe "fo 
to contribute what is in his power, to render. ſtable, clear and - 
conſiſtent, the ſyſtem of jurifprudents and the laws of the 
ſtate, by publiſhing the adjudged caſes in the higheſt courts 
of law in the ſtate, for the term of years ſpecified in ſaid 
Reports; although accompanied with much care and trou- 
ble without * N advantage to himſelf. 
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ERRAT A. 


Page 1, line 34, read 99. 


Page 33, line 23, read appellees. 

Page 42, line 28, read books of account. 

Page 67, line 35, read disjun&ive for diijuncłure. 

Page 84, line t, read Willet for Weller. 
Page 109, line 21, read revive: for raiſes. 


Page 108, line 10, read and, it might. 
Page 169, line 39, read 1782 for 1802. 
Page 170, line 2, read 1792 for 1802. 
Page 175, line 28, read mates for making. 
Page 184, line 13, read 1778 for 1788. 
Page 204, line 25, read and thereupon, ſays. 
Page 208, line 1, read after ſor alter. 
7, read force for form. 

Page 221, line 9g, read the for be. 

13, read plaintiff for defendanty; 
Page 252, line 9, read that for it. | 
Page 274, line 32, read recovery for recover. 
Page 276, line 14, read and now for Andrew, 
Page 291, line 39, read rendered for ordered 
Page 298, line 34, expunge as. 
Page 315, line 12, read bis for this, 
Page 339, line 12, read land for bond. 
Page 349, line 3, read decreed for decree. 
Page 367, line 13, read denied for decreed. 
Page 376, line ag, read £ 5-4-3 for (54-3. 
Page 381, line 12, read 1794 for 1793. BE 
Page 441, line 10, read an action defigned for an afigned ation, 
Page 444, line 33, read Miller and others. 
Page 463, line 33, read received for recovered. 
Page 467, line x7, read after court is. 
Page $524, line 11, read Riley for Whiting. 
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County of Middleſex, July Term, A. D. 1793. 


Hon. ANDREW ADAMS, Esq. Cree Judcs, ; 
JESSE ROOT, Esq. 
JONATHAN STURGES, Esa. 
BENJAMIN HUNTINGTON, Esq. Fs. 
ASHER MILLER, Esq. 


Mehitable Parſons verſ. S. Titus Hoſmer, Ad- 
miniſtrator on the Eſtate of Gen. Samuel 
Holden Parſons. 


ETITION in chancery; ſhewing that in A. D. 

1787, ſaid General Parſons was appointed Judge 
of the Supreme Court in the Weſtern Territory of A uke in 
the United States; and being about to leave his fam- policy relieved 
ty at Middletown, conſiſting of his wife the peti- againſt in chan- 
tioner, and a number of young children, and being . 
indebted to the full amount of all his property, did, 
in order to make proviſion for the ſupport of the pe- 
titioner and his children ons he ſhould not re- 
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turn, apply to George Phillips, &c. Inſurance 
Company at Middletown and agreed with them for a 
policy of inſurance upon his life, for the term of four 
years from the 1ſt day of March A. D. 1788, valued 
at {200 lawful money, for the premium of four per 
cent per annum, to be paid to the ſaid Mehitable for 
her uſe and benefit ; and having thus agreed with the 
underwriters for faid policy, with inſtructions that it 
ſhould be filled up, as abvrefaid ; and paid the pre- 
mium for the firſt year; he went away in haſte before 
ſaid policy was filled up; and after he was gone 
ſaid underwriters filled up ſaid policy, and by miſ- 
take, made the ſum inſured, payable to the ſaid Gen- 
eral Parſons, his Executors and Adminiſtrators, in- 
ſtead of making it payable to the ſaid Mehitable, con- 
trary to the agreement and inſtructions of faid Gen- 
eral Parſons ; that ſhe is able to prove this by George 
Phillips, Elijah Hubbard, &c. further ſhewing that 
ſaid underwriters having filled up ſaid policy as afore- 
ſaid and delivered it to her, that ſhe received and held 
it without attending to the form in which it was filled 
up, until after the death of ſaid General Parſons, which 
happened in the fall of the year A. D. 1789, when 
ſne found to her great ſurprize and diſappointment, 
the policy was made payable to ſaid General Parſons, 
his executors and adminiſtrators, and that S. Titus 
Hoſmer, Eſq. adminiſtrator of ſaid General Parſons 
had taken ſaid policy from the petitioner and received 
the money due thereon from the underwriters, for the 
benefit of his creditors ; whereby the petitioner was de- 
prived by miſtake and accident in filling up ſaid poli- 
cy, of the only means of ſupport left her by her ſaid 
huſband ; father alledging that the premium for ſaid 
ſecond year was not paid by ſaid Parſons nor out of his 
eſtate, and praying to be relieved againſt ſaid miſtake; 
and that the adminiſtrator of ſaid General Parſons be 
ordered, to pay ſaid money received of ſaid underwri- 
ters over to her for her uſe and benefit. 


To this petition, the reſpondent plead in abatement, 
1ſt, That ſaid underwriters were not cited, nor made 
parties to the petition—2d, That the petition and 
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matters therein contained, were inſufficient to entitle 
the petitioner to any relief ; for that parol evidence 
was not admiſſible to contradict the writing. 


Judgment — That the 1ſt exception in abatement is 
inſufficient, and as to the ad, that the petition is ſuf- 
ficient ——By the court, 


The queſtion in this caſe, is not what the policy 
is, nor what is the meaning and conſtruction of it; 
but what it ought to have been, and whether by any 
miſtake or fraud it is otherwiſe, than by the parties” 
agreement and inſtructions it ſhould have been; to 
this point parole evidence is admiſſible and doth not 
contravene any principle of ſtatute or common law 
and indeed it becomes abſolutely neceſſary, in certain 
caſes, for the promotion of juſtice ; otherwiſe a party 
might be injured and ruined, by an innocent miſtake, 
or by fraud, and be forever remedileſs. 


This principle is ſettled by the courts of chancery 
in Great Britain; and was fully recognized and ad- 
judged by the general aſſembly, ſetting in chancery, 
in May A. D. 1771, on the petition of Jedediah Cha- 
pel, vs. the heirs of Joſeph Rogers ; ſhewing that on 
the 26th January A. D. 1761, faid Joſeph to ſecure a 
debt which he owed to Chriſtopher Raymond, agreed 
to give him a mortgage deed of a piece of land con- 
2 46 acres, lying within certain bounds which 
were ſet out in the petition; that the ſcrivener who drew 
ſaid deed, by miſtake, deſcribed the bounds in ſuch 
manner as not to include the land meant to have been 
included in ſaid deed, but other lands which did not 
belong to ſaid Joſeph, and that ſaid deed was executed 
without obſerving the miſtake ; further, that ſaid Ray- 
mond for a valuable conſideration, aſſigned ſaid mort- 

ge to the petitioner without notice of ſaid miſtake ; 
that ſaid Joſeph Rogers had fince deceaſed, and his 
heirs having diſcovered the miſtake in ſaid deed, had 
brought forward their action at law and evicted 
the petitioner of ſaid lands, alledging that he was able 
to prove ſaid miſtake in the drawing of faid deed, and 


that the land recovered from him by ſaid heirs, was 
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the land ſaid Joſeph Rogers agreed and gave directions 
to have included in ſaid mortgage; praying for relief. 


The aſſembly ſuſtained the petition, and referred it 
to a committee, who reported the facts to be, as ſet up 
in the petition the report was accepted, and thereupon 
the aſſembly made a ſpecial order and decree reQtify« 
ing the miſtake in ſaid deed, diſannulling the judg- 
ment recovered by ſaid heirs, and confirming the title 
in the petitioner as a mortgaged eſtate defeaſible upon 
faid heirs paying the mortg wp in a limited 
time. Vide Mitford's 117. 8 36, and 1 Vern. 
443 and 446 and 2, Atkins. Langly ur. Brown, 
page 23. | 10 

The petition of Mehitable Parſons was afterwar 
heard upon the merits and granted and the money 
received by ſaid adminiſtrator of ſaid underwriters, 
was ordered to be paid to the petitioner agreeable to 
the original inſtructions given for filling up ſaid 


policy. 
Daniel Henſhaw verſ. Clark, &c. 


CTION of account, that to the plaintiff the de · 
A fendants render their reaſonable account for 
e time they were bailiffs of the plaintiff; and receiv- 
ers of the monies of the plaintiff : viz. from October 
A. D. 1790, to October A. D. 1792, for that the 
_ Plaintiff declares and ſays, that in October A. D. 1790, 
the plaintiff and defendants were joint owners of the 
brigantine Betſy in the following proportion (viz.) the 
plaintiff five ei due, and the defendants three eighths; 
and that the defendants have had the poſſeſſion, uſe 
and improvement of ſaid brigantine ever ſince ſaid 
October A. D. 1790, and have employed her in ſun- 
dry profitable voyages and have taken and received the 
whole avails of ſaid voyages and of the earnings of 
ſaid brigantine to themſelves, and have ever refuſed 
to account for the ſame, &c. | 


The defendants plead that they were never bailiffs 
and receivers of the monies of the plaintiff in man, 
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ner and form as the plaintiff in his declaration had al- 
ledged and put themſelves on the country, and the iſ- 
ſue was cloſed to the jury ; and the jury found that 
the defendants, never were bailiffs and receivers of 
the monies of the plaintiff in manner and form as the 
plantiff in his declaration had alledged. 


The plaintiff moved in arreſt of judgment, that the 
iſſue was immaterial, that neither the plea nor the ver- 
dict was an anſwer to the plaintiff's declaration. 


Judgment That the motion in arreſt was ſufficient 
and a repleader ordered. 


The defendants are charged as bailiffs of the plan- 

tiff generally, and as receivers of the monies of the 

er for that they had the uſe and improvement of Verdi& arref- 
id brigantine and received the avails of ſundry pro- tod for rhe in 

fitable voyages, 8c. to account. The plea goes only RY 

to their being bailiffs and receivers of the monies of 

the plaintiff which leaves the other parts of the decla- 

ration, viz. the avails of the voyages unanſwered, 

and the words, manner and form, doch not help it. 


Bulkley, &c. ver/. Brainard & Childs. 
CTION upon a written contract dated che 5th it the defend- 
of February A. D. 1789, whereby the defend- antsare to build 


ants ſold to the plaintiffs a certain veſſel upon the ſtocks ? veſſel by 0 
and * to compleat the carpenter's work by the the plaintiff 95 
firſt of May then next at the price of 50/per ton; to find the iron, 
be paid in Weſt India goods, and what iron the de- if the iron is 
fendants had furniſhed for the veſſel, the plaintiffs a- 2% Provided | 
greed to pay for in caſh by the firſt 5 May then fendants are ex- 
next, and for working ſaid iron they were to pay in cuſed ſor not 
Weſt India goods the Ame as for the carpenters' work, compleating it 
at 18/per hundred, and what further iron ſhould be 6 
wanted for the veſſel the plaintiffs agreed to furniſh. 

The breach aſſigned was that the defendants did not 

compleat ſaid veſſel by the firſt of ſaid May agreeable to 

ſaid contract, nor until the 12th of ſaid May; and 

further that ſhe was nat well built, was leaky and her 

decks bad, &c. | 
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Plea—Not guilty, iſſue to the Jury. 


The defendants offeredevidence toprovethatthe iron 
provided at the time of the contract, was not ſufficient 
to finiſh ſaid veſſel, and that the plaintiffs neglected 
to furniſh the iron which was neceſſary, before the 
firſt of May aforeſaid, and for that reaſon they left 
off working upon her, with the knowledge and con- 
ſent of the plaintiffs. : 


The plaintiffs objected againſt this evidence as be- 
ing improper on this iſſue, and by the court the evi- 
dence is admiſſible, as it goes directly to the point of 
ſhewing that the defendants are juſtly excuſed from 
any mis or non feazance in not performing their con- 
tract by the time; for it is a condition precedent by the 
contract that the plaintiffs ſhould furniſh the iron, 
which they did not. A verdict was found for the de- 
fendants and accepted by the court, and the plaintiffs 
filed a bill of exceptions, and the judgment was af- 
firmed in the ſupreme court of errors, 


Wetmore very. Smith. 


RIT of error to reverſe a judgment of a juſ- 

W tice in an action of book debt brought by 

Smith vs. Wetmore, per writ dated the gth of May 
A. D. 1792, and ſerved the 12th of faid May. 


The defendant plead in bar, that having prayed oyer 
of the plaintiffs book and the ſame being read to him, 
it conſiſted of the following charges and dates, we 


Recites them. All of which were delivered and charge 
more than fix years before the firſt of May A. D. 


1792; and by the ſtatute of limitation the plaintiff 
was debarred of any recovery therefor. 


The plaintiff replied that on the 26th of April, ſaid 
Wetmore ſued him in an action on book to be an- 
ſwered before a juſtice on the 3d day of May then 
next ; in which by law, he might have recovered the 
balance due to him; and ſo his ſaid book was ſued 
for, before ſaid firſt of May. Demurrer to the reply. 
Judgment—That the plaintiff's reply was ſufficient. 
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Error aſſigned That the juſtice ought to have 
adjudged ſaid reply inſufficient. 


Judgment —Manifeſt error. 


The ſtatute is, that all ſuch book debts as are now 
outſtanding, or that ſhall hereafter be contracted and 
ſhall not within fix years after the contracting the 
ſame, or within that term of time after the firſt day 
of July A. D. 1785, where ſuch debts are already 
contracted, be either ſued for, balanced or accounted 
for with the original debtor, his attorney, &c. ſhall 
not be recoverable in any court in this ſtate. This 
ſtatute was made at the general aſſembly holden in 
October A. D. 1784, and attached upon this book 
debt on the firſt of May A. D. 1792—unleſs ſaved 
out of the ſtatute by being ſued for, or balanced, &c. 


By the court, a debt being ſued for, ſo as to fave it 
out of the ſtatute, muſt be a ſuit commenced and pro- 
ſecuted to judgment—but it doth not appear what be- 
came of the ſuit which was inſtituted by the plaintiff 
in April 1792 ; beſides Wetmore's action was no bar 
to Smith's ſuing Wetmore on book, to recover the 
balance due to him. Vide I Vol. Root's Reports, 
155, Ratcliff vs. Dewitt. 


Joſhua Henſhaw vs. Atkins, 


RIT of error to reverſe a decree in chancery 
of the county court, on a petition brought by ; 
ſaid Atkins againſt ſaid Henſhaw—Shewing that in e 


April A. D. 1792, the ſaid Henſhaw being an attor- notes and exe- | 


f . cutions obtain- 
ney at law, had in his poſſeſſion the books of accounts by fraud, by 


of Elijah Blackman, late of Middletown, then of granting a per- 
Blandford in the ſtate of Maſſachuſetts ; that on the petual injunc- 
23d of April aforeſaid, ſaid Henſhaw applied to the tien. 
petitioner and informed him that he had ſaid books 

put into his hands by ſaid Blackman, as an attorney 

to collect for him; that there was a balance due on 

ſaid books from Ebenezer Atkins deceaſed, the father 

of the petitioner, of £7-18-0 and alſo a balance due 

from the petitioner, of { 1-7-0 lawful money, which 

were {worn to by ſaid Blackman, and called on him 


———— — —— 


———— — 
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for the pay of both accounts—that the petitioner ob- 
jected againſt paying the balance due from his father, 
as he was neither executor nor adminiſtrator to him, 
and not liable ; that the ſaid Henſhaw declared 
to him that he was liable for ſaid balance, and that 
he could recover it of him in the law; and he might 
compel his brothers to make contribution, although 
he was not executor or adminiſtrator ; further urging 
the neceſſity of immediate payment, that ſaid Black- 
man was hard preſſed for a debt, and wanted the mo- 
ney to diſcharge it. This being on Saturday of the 
week next heties the laſt day of ſerving writs for the 
county court in that county; and ſaid Henſhaw told 
him, that the debt was due and recoverable at law, 
and unleſs he ſettled it, he ſhould put it in ſuit to the 
next court, which would make ten or fifteen dollars 
coſt which he ſhould put into his own pocket; he then 
informed ſaid Henſhaw that he had not got the mo- 
ney to pay it; Henſhaw then told him, that, although 
his orders were to take nothing but the money, yet to 
oblige him he would take his notes for ſaid balances ; 
and ſtrenuouſly adviſed him as a friend to give his 
notes, that it would be the beſt thing he could do— 
that the petitioner being an ignorant man, wholly un- 
' acquainted with the law, or the proceedings in court, 
and not having any opportunity to ſee ſaid balances in 
ſaid books, as ſaid Henſhaw declined ſhewing them 
to him ; but ſaid Henſhaw affirmed that ſaid balances 
were due on ſaid books and that they were recovera- 
ble of him in the law, and the petitioner placing en- 
tire confidence in ſaid Henſhaw, both as to the truth 
of his affirmations and his judgment of law, and be- 
lieving that he had no intereſt in them; but was act- 
ing only as attorney to ſaid Blackman, complied and 
gave two notes, one for {7-18-0, and one note for 
4 1-7-0 lawful money—That ſaid Henſhaw had ſince 
ued faid large note and recovered judgment againſt 
him by default, before a juſtice at New-Hartford, for 
£ 8-0-0 debt, and the coſt, and had taken out execu- 
tion and was preſſing him for the money; further al- 
ledging that he had paid {3-2-7 towards faid large 
note which had not been applied, and the petitioner 
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further alledged that he had ſince applied to ſaid Black- 
man, and found by him, that whatever balances were 
due on ſaid books from the petitioner or his ſaid father, 
were aſſigned to ſaid Henſhaw, and at the time of 
giving ſaid notes were his property; and that the bal- 
ances on ſaid books due from the petitioner and his 
faid father, did not amount to more than thirty-five 
ſhillings, if any thing was due; praying to be relieved 
7 ſaid execution and ſaid ſmall note, and that 

ſum of {3-2-7 paid as aforcfaid and not applied, 
be refunded to him. 


Plea in abatement—1ſt, That the petitioner had ad- 
equate remedy at law—2d, That the — did not 
contain ſufficient matter to entitle the petitioner to 
relief in Chancery —zd, That by the petitioners own 
888 ſum of thirty-five ſhillings was due on 


The county court judged the plea in abatement to 
be inſufheent—and on a a of the petition on the 
merits, they found the facts alledged in ſaid petition to 
be true, and paſſed a decree laying a perpetual injunc⸗ 
tion upon ſaid Henſhaw, his heirs &c. not to purſue or 
collect ſaid execution, nor to proſecute ſaid ſmall note 
or collect the ſame—and that ſaid Henſhaw pay to 
the petitioner ſaid ſum of { 3-2-7 lawful money, and 
the coſt of this petition, taxed at {3-15-0 and that 
execution iſſue for both of ſaid ſums. 


Errors aſſigned Are 1t, that faid petition doth not 
contain ſufficient grounds for relief in chancery—2d, ' 
That the decree to pay faid 3-2-7 is by the petition- 
ers own ſhewing inequitable, thirty-five ſhillings being 
confeſſedly due on the books. 

Upon a full hearing this court are of opinion that 


_ is nothing erroneous in the judgment complain- 
ed of. 


By the court, the balances in Blackman's books 
were in the private knowledge of ſaid Henſhaw ; and 
the petitioner had no means in his power to get ſight 
of them, without the conſent of ſaid Henſhaw, other- 
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In caſe of joint 
obligations, the 
remedy at law 
ſur vives againſt 
the ſurvivor & 
his executors, 
&c, 
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wiſe than by ſuffering himſelf to be ſued and praying 
oyer of them—further, ſaid Henſhaw was an attor- 
ney at law, an officer of confidence, and at that time 
not known to have any intereſt in the debts ; the = 
titioner ought not to be chargeable with any latches 


. or to ſuffer for placing confidence in him ; by the 


facts alledged in the petition and found to be true by 
the court, ſaid Henſhew was guilty of great duplici- 
ty in affirming that which was falſe, and by giving 
an opinion of the law which was wrong, and all this 
under the diſguiſe of friendſhip and as being the at- 
torney only to ſaid Blackman, when in fact he was 
himſelf the party intereſted. 


Chauncy Bulkly ver Wright, &c. Executors of 
| Noah Bulkly. 


CTION of the caſe, declaring that in March 

A. D. 1775, Oliver Bulkley, late deceaſ- 

ed, faid Noah Bulkley and the plaintiff were mer- 
chants in company, and as ſuch were indebted to 
Perry Hays and Sherbrook, and to Ludlow and Shaw, 
to a conſiderable amount, and entered mto articles of 
agreement to diſſolve ſaid copartnerſhip and that the 
plaintiff ſhould pay all the debts of ſaid company, and 
if they exceeded three hundred and fifty pounds law- 
ful money, ſaid Oliver and Noah agreed and covenan- 
ted to pay the plaintiff two thirds of the exceſs, and 
the plaintiff agreed to pay the other third, as by ſaid 
written agreement ready in court to be ſhewn, ap- 
pears—the plaintiff then ſet forth the debts of ſaid 
company, which ſurmount the ſaid ſum of £350, 
the ſum of £556-10-0 lawful money, one third of 
which is { 185-10-0 which he has paid for ſaid Noah 
and for which an action has accrued to the plaintiff 
to recover of the defendants in their capacity afore- 
ſaid by force of ſaid agreement; of all which the 
defendants have had notice, and which had never been 


paid to his damage { 185-10-0. 


* 
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Plea in abatement — That by the plaintiff's owndec- 
laration it appears, that the agreement declared on, is 
a joint agreement between ſaid Oliver and ſaid Noah 
and the defendants ſay that ſaid Noah died in A. D. 
1776, that ſaid Oliver ſurvived ſaid Noah and died in 
A. D. 1778 and left a plentiful eſtate ; and that the 
plaintiff and one Joſeph Bulkley are his executors; and 
that the remedy at law upon ſaid argreement ſurvived 
againſt ſaid Oliver only, and his executors. To this 
plea the plantiff demurred, and Judgment that the plea 
is ſufficient. For by the declaration, the agreement en- 
tered into by Oliver and Noah to pay the plaintiff two 
thirds of — > the company debts exceeded F 350, ap- 
pears to be a joint agreement between them, and the 
remedy in ſuch caſe 3 againſt Oliver the ſurvi- 


11 


ving co-obligor and his executors. Vide I Vol. Root's 


Reports 543, Bundy vs. Williams, executor of John 
Williams. COR 


Dee verſ. Ely. 


RIT of error to reverſe a judgment of the 

county court in an action brought by Ely vs. 
Dee, before a juſtice and appealed to the county court 
declaring that on the 15th of July A. D. 1785, the 
defendant in conſideration of (4-1 5-6 part of a civil 
liſt order lent to the defendant, at his ſpecial inſtance 
and requeſt, to pay Aaron Steavens, the defendant aſ- 
ſumed and promiſed to pay the plaintiff ſaid £ 4-1 5-6 
in lawful money, which was worth C4, when 
requeſted ; and that he had not paid the ſame ; dam- 
age £ 4-0-0; demurrer to the declaration and judg- 
ment for the plaintiff to recover ; the defendant ap- 
pealed to the county court, on the 3oth of December, 
the day on which the judgment was rendered ; but did 
not pay the duty until the 6th of January after ; 
then he payed the duty and had it certified on the cop- 
ies 


The plaintiff plead in abatement of the appeal, that 
the ſtate duty was not paid to the Juſtice by the de- 


fendant at the time of taking ſaid appeal, the defend- 


The ſtate duty 
on appeals muſt 
be paid at the 
time of grant- 
ing them. 
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| ant replied that the duty was offered to the juſtice at 
the time of taking the appeal but the juſtice replied, 
that it would be as well to pay it afterwards, and on 
? | the 6th of January next after, he paid faid duty and 
the ſame is certified on the copies ; and thereupon he 
ſays ſaid duty was paid to ſaid juſtice as the law re- 
quires. | 

The plaintiff rejojned, that ſaid ſtate duty was not 
paid to the juſtice at the time of taking of ſaid appeal 
as the law requires. Iflue to the jury—And the jury 
found that ſaid ſtate duty was not paid to ſaid juſtice at 
the time of taking ſaid appeal as the law requires, &c. 


A motion in arreſt was made that ſaid plea in abate- 

ment was inſufficient, and that the ifſue — by the 

jury was immaterial, the court judged ſaid motion to 
inſufficient, and that faid appeal abate. 


Error aſſigned That the county court ought ta 
have judged ſaid motion in arreſt ſufficient. ' » 


This court are of opinion that there is nothing er- 
roneous in the judgment complained of. | 


The law requires that the ſtate duty ſhould be paid 
at the time of taking the appeal, and all appeals are 
to be taken in civil actions, during the ſitting of the 
court, or the appeal muſt abate. Vide Root's Re- 


ports, I Vol. 475. 


John Thomas ver/. Mary Alſop, Adminiſtratrix 
| to Richard Alſop. 


RIT of error to reverſe a judgment of the 
| county court in an aCtion of debt on book 
brought by ſaid Mary againſt ſaid Thomas; in which 
auditors were appointed, and who made return, that 
having heard ſaid parties and liquidated their accounts, 
do award that the defandant pay to the plaintiff £4 
and her coſt. To this return a remonſtrance was 
made, that ſaid auditors had not found that the de- 
fendant owed faid deceaſed or the plaintiff, but had 
arbitrarily awarded him to pay £4 to the plaintiff, 
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which no court had right to do, without finding the 
grounds on which ſuch order was predicated—the re- 
monſtrance was judged inſufficient and the return of 
the auditors accepted. | 


Error aſſigned That ſaid county court ought not 
to have accepted faid return. 


Judgment of this court That there is manifeſt er=  _ 
ror in the judgment complained of. The queſtion AE bh 
between the parties in all ky +366 of debt on book firſt gag tnt the 
to be determined by the auditors, is, doth the defend- defendantowes, 
ant owe the plaintiff, if he does, the next queſtion is or their return 
how much, and they muſt find that the defendant r 
doeg owe the plaintiff in terms, or in words which pay any thing. 
import the ſame, as the foundation on which they a- 
ward him to pay any ſum whateyer to the pint 


 New-Haven County, July Term, A. D. 1793. 
Kelly verſ. Riggs. 


IT of error to reverſe a judgment of a juſtice 
in an action of defamation bought by Rss 3 

againſt Kelly, for the following defamatory words, viz. ſue joined by 
Capt. Riggs is a damn'd liar and rogue, and I can the parties. 
prove it— ge £1-19-0. 

The defendant demurred to the declaration, and 
the juſtice gave judgment as follows: It is the opin= _ 
ion of this court that the defendant pay to the plain= 
tiff the ſum of one pound lawful money damages, and 
his coſt. 

Errors afſigned—1ſt, That the declaration was 
inſufficient. 2d, That the juſtice by his judgment 
had not determined the iſſue. 

Judgment of this court—That there is manifeſt 
error in the judgment complained of, for the laſt ex- 
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ception aſſigned in error, for the court muſt decide the 
iſſue joined and put to it, whether it be of law or of 
fact; and in this caſe the queſtion was whether the 
declaration was ſufficient in the law, or inſufficient, 
and this the juſtice has not decided. Vide, Root's 

Reports I Vol. 200. Smith vs. Bellamy, and Gates 
vs. Nobles 344. As to the other point aſſigned for 
error, the court made no deciſion. 


Wilford ver/. Roſe. 


* 
0 CTION for the breach of covenants in a certain 
the covenants deed, given by the defendant to the plaintiff, 
ef ſeiſin, the which was as follows, (viz.) for the conſideration of 
—— Z 100 lawful money, TI have given, granted, bargain- 
Y . 
that the de- Ed, fold and releaſed, and by theſe preſents do give, 
ſendant was grant, bargain, ſell, alien, releaſe, convey and con- 
8 but firm to him ſaid Wilford, his heirs, &c. one whole 
18 ſhare or right of land in the townſhip of Wilderſburgh 
in the State of Vermont, which was granted to Mo- 
ſes How an original proprietor, by his name being in- 
ſerted in the charter, &c. to have and to hold the ſaid 
granted premiſes to him, &c. and I do hereby engage 
to warrant and defend the ſaid granted premiſes a- 
gainſt all claims and demands of any perſon or per- 
ſons claiming from, by or under me, or the original 
proprietor, as by ſaid deed dated the 31ſt of Decem- 
ber A. D. 1788. The breach aſſigned was that on ſaid 
31ſt of December A. D. 1788, when ſaid deed was 
executed, the defendant was not the owner and pro- 
ae of ſaid right mentioned in ſaid deed, nor had 
e at any time been the proprietor of the ſame, but 
long before ſaid 3 1ſt of December ſaid right of land 
had been ſold for taxes due thereon, and was then for- 
feited for the non-payment of ſaid taxes, nor could the 
ſame have been redeemed at the time of ſaid fale to 
the plaintiff ; whereby he had wholly loſt ſaid right of 
land; to his damage £200. 


To this declaration the defendant gave a general 
demurrer, and the judgment of the court was—That 
the declaration was inſufficient. 
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By the court The deed is of one whole ſhare or right 
of land in Wilderſburgh which was granted to Moſes 
How, an original proprietor. The terms in the deed, 
give, grant, bargain and ſell, include in them a covenant 
on the part of the grantor, that he is ſeizedand has right 
to ſell and convey ; the deed alſo contains a covenant 
of warranty againſt the grantor and all perſons claim- 
ing and holding under him —alſo againſt the original 
own and all perſons claiming from or under him. 1 

e breach aſſigned is, that the defendant was not the 
owner and proprietor of ſaid right at the time of ex- 
ecuting ſaid deed, nor had he ever been; but that 
long before ſaid deed was given, ſaid right of land 
had been ſold for taxes, was then forfeited and irre- 
deemable ; but there is no allegation, in whom the 
right was at the date of ſaid deed ; or in whom it is 
now, and in an action on the covenants of ſeiſin in 
a deed, it is neceſſary not only to aver that the cove- 
nantor was not ſeized, but, to ſhew who was ſeized ; 
for in order to prove that the defendant was not ſeiz- 
ed, the plaintiff muſt prove that another perſon was. 
There is no breach alledged in the covenants of war- 
ranty in the deed, for there is no allegation that the 
plaintiff had been evicted of ſaid right of land by any 
2 claiming under the defendant, or under Moſes 

ow, the original proprietor. | 


Perez Mun and wife Frances ver/. Carrington. 


CTION of ejectment for two pieces of land 
lying in the — of Milford, claimed by the ee 
plaintiffs in right of the wife; of which ſhe became are to be ap- 
ſeized in February A. D. 1792, and was difſeized by Prailed pk, = 
the defendant on the 1ſt of May after. — x re gg 


The defendant plead that he had done the plaintiſſs . 007 


tion obtained 


no wrong or diſſeiſin. Iſſue to the jury The jury by a ne ſole 


found the following ſpecial verdiQt— may be levied 
on land after 


That on the 14th of March A. D. 1791, Frances coverture and 
Treat, now Frances Mun, wife of ſaid Perez and one ſhe may 2 
of the plaintiffs, then being a feme /ole, cauſed the fene. 


= 
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demanded premiſes to be attached for a debt due to 
her, in ſtate notes, demanding ( 3og-3-5 lawful 
money, and before the ſuperior court holden at New- 
Haven in January A. D. 1792, ſhe recovered a judg- 
ment againſt ſaid Carrington for { 139-8-9 lawful 
money debt, and £5-17-7 coſt ; for which ſums ſhe 
had execution dated the 14th of January A. D. 1792, 
returnable in ſixty days; and delivered it to Peter 
Woodward a deputy theriff, to levy, execute and re- 
turn; that after delivering ſaid execution to ſaid of- 
ficer and previous to its being levied, viz. on the 13th 
of February A. D. 1792; ſhe intermarried with 
ſaid Perez Mun, her preſent huſband and one of the 
plaintiffs—that ſaid Woodward after having made de- 
mand of money, goers &c. to ſatisfy ſaid execution, 
by the direction of the ſaid Frances the creditor in 
ſaid execution, levied the ſame on the demanded prem- 
iſes; and on the 13th of February, the ſaid Frances 
appointed Abraham Tomlinſon an indifferent free- 
holder of the town of Milford, to be an appraiſer; and 
ſaid Carrington refuſing to appoint an appraiſer, ſaid 
officer applied to Gideon Buckingham, Eſq. Juſtice 
of the Peace in ſaid Milford, who appointed Lewis 
Mallet and John Buckingham indifferent freeholgers 
of ſaid Milford, to be the other appraiſers, all of whom 
being duly ſworn, appraiſed one piece of ſaid land, being 
three acres and a half, at {75-15-0 lawful money; 
the other piece being fifteen rods, with a barn, horſe- 
ſhed, and a place to weigh hay built thereon ; at {69- 


o- o lawful money, ſaid officer's fees being £3-17-4, 


the whole of ſaid execution amounting to { 149=5-0 
lawful money, and faid Woodward on faid 13th of 


February, ſet off ſaid two pieces of land to the credi- 


tor in ſaid execution, in ſatisfaction of the ſums due 
thereon and ſaid officer's fees ; that ſaid execution and 
the officer's endorſement thereon had been duly record- 
ed in the records of ſaid town of Milford, and in the 


office of the clerk of the ſuperior court from whence it 


iſſued. The jury further found that onthe 29th of March 
A. D. 1787, Edward Treat was ſeized in fee of ſaid 
15 rods of land, and by a certain indenture or inſtru- 
ment in the words following, (viz.) and recites the 
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indenture or leaſe, conveyed to the defendant faid fif- 
teen rods of land for the term- of nine hundred and 
ninety- nine years, and ſaid leaſe contains certain cove- 
nants on the part of faid Carrington and his heirs, 
&c. to maintain a fence on a eertain part of ſaid prem- 
ifes, ſo as to prevent cattle paſling through ſaid 
Treat's land, and on failure thereof, to pay the dam- 
age, and if after notice the ſaid leſſee, his heirs 
and aſſigus ſhall fail. to repair ſaid fence or to pay 
the damage, it ſhould be lawful for the leſſor, his heirs, 
&c. to enter and expel the leſſee and his heirs, &c. 


therefrom ; which inſtrument has been duly record 


ed, and the ſaid Carrington hath held and enjoyed 
ſajd premiſes ever ſince, until attached as aforeſaid 
and the defendant had erected thereon a barn, 
horſe-ſhed, a ſaddle houſe and a building to wei 
hay in; of all which buildings the defendant is 
owner; that the defendant was ſeized and poſſeſſed 
of faid other piece of land in fee ſimple and hath 
continued in poſſeſſion of both ſaid pieces ever ſince 
ſaid levy. 


Now if the law be ſo upon the facts aforeſaid, that 
the plaintiffs have right to recover both of ſaid pieces 
of land, then the jury find that the defendant has 
done wrong and diſſeiſin, &c. and for him to recov- 
er the whole of the demanded premiſes, and if the 
law be ſo that the plaintiffs are not entitled to recover 
ſaid fifteen rods of land andthe buildings thereon, then 
they find that as to ſaid fifteen rods the defendant has 
done no wrong or diſſeiſin; but if the law be fo, that 
the plaintiffs are entitled to recover the buildings ſtand- 
ing on ſaid fiſteen rods but not the land, then the ju- 
ry find for the defendant as to ſaid fifteen rods of land, 
and for the plaintiffs to recover ſaid buildings and-faid 
three acres and a half of land with £ 4-0-0 damages 
and their coſt. | 


Three queſtions of law were made upon this verdict 
—FPFirſt, whether, the execution obtained by faid Fran- 


ces when a Lare might regularly be levied after her 
intermarriage? Second, * her her appointing an ap- 
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praiſer on this execution, after her intermarriage was 
valid ? And third, whether ſaid eſtate for nine hundred 
and ninety-nine years paſſed to the creditor by the levy 
and appraiſal aforeſaid ? 'There not being time to argue 
the ſpecial verdict, the cauſe was continued to July 
term, A. D. 1794.—When afterhearing counſel, learn- 
ed in the law, upon the ſeveral points made, the court 
gave judgment that the law was ſo upon the facts found 
and ſtated in the ſpecial verdict, that the plaintiffs were 
entitled to recover the whole of the demanded prem- 


iſes. 


And by the court As to the firſt point, an execu- 
tion in favour of a creditor who is a feme ſole is not 
abated or altered by her intermarriage, but may be 
proceeded with and levied notwithſtanding. As to 
the ſecond point, the wife is the only creditor named 
in the execution and the only perſon who by law hath 
right to appoint an appraiſer, and hath right to receive 
a transfer of real property without her huſband—her 
acts during the coverture, may be avoided only by her 
huſband's difſent, and the huſband has evidenced his 
conſent by joining with her in this action, to re- 
cover the land—at any rate the defendant cannot take 
advantage of it. 


And as to the third point, by the laws of England, 
an eſtate for life is a freehold, and an eſtate for years 
be the term ever ſo long, is not. 


The general diviſion of eſtates in this ſtate, is 
into real and perſonal, and there are ſome which 
ſeem to partake of the nature of both—and the 
ſtatute directs how executions ſhall be ſatisfied ; the 
officer having an execution is firſt to repair to the 
debtor's uſual place of 'abode, and make demand of 
the debt and charges, and upon neglect or refuſal to 
pay, he ſhall levy the execution on any of the perſon- 
al eſtate of the debtor, except neceſſary apparel, &c.; 
and he ſhall draw an account of the particulars of the 
goods or eſtate he ſhall ſo ſeize and ſet up the ſame on 
the ſign poſt in the town wherein he ſhall ſeize them; 
and ſhall therewith, ſet up a declaration, that ſaid 
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goods ſo poſted are to be ſold at that place at public 
vendue, at the end of twenty days —and in caſe ſaid 
debt and charges are not paid within ſaid twenty days, 
he ſhall proceed and ſell them at vendue to the higheſt 
bidder, or ſo many as ſhall be neceſſary, &c. 


The ſtatute then enacts that all lands and tene- 
ments belonging to any perſon in his own proper right 
in fee, ſhall ſtand charged with all his juſt debts as 
well as his perſonal eſtate, and ſhall be liable to be ta- 
ken in execution, for the ſatisfaction of the ſame 
where the debtor ſhall not expoſe and tender perſon- 
al eſtate ſufficient to anſwer ſaid debt and charges.— 
And whenever an execution ſhall be levied on lands, 
the ſame ſhall be appraiſed by three indifferent free- 
holders of the town in which the land lies ; one of 
whom may be choſen by the debtor, and another by 
the creditor, and if they do not agree on the third, or 
in caſe either party neglect to chooſe, the officer ſhall 
apply to the next affiſtant or juſtice, who can judge 
between the parties, and he ſhall appoint one or more 
appraiſers as the caſe may require, who ſhall be ſworn 
according to law—and it ſhall be the duty of the offi- 
cer who levies on lands, to cauſe ſaid execution and 
his endorſement thereon to be entered in the records of 
ſaid town, before he returns it to the clerk's office out 
of which it iſſued ; and being returned to the office of 
the clerk from whence it ifſued and there recorded, 
ſhall make a good title in the party for whom taken, 
his heirs and aſſigns.—Theſe are the only methods 
pointed out in the law, how executions are to be ſatis- 
fied from the eſtate of the debtor ; and they are to- 
tally diſtinct and different, as they reſpect the perſon- 
al eſtate and the real eſtate—an e in lands for nine 
hundred and ninety years, is moſt certainly not per- 
ſonal eſtate, it cannot therefore be ſold at the poſt at 
public vendue by an officer, upon an execution, it is 
then to be conſidered as real eſtate, and is in fact a 
much greater eſtate than an eſtate for a man's life; 
it approximates the neareſt to a fee, in point of du- 
ration, and in point of importance and value; and 
if it may not be taken to ſatisfy an execution in this 
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way, there is no way pointed out in the law whereby 
it can —and all the reaſons in the law, why land and 
real eſtate ſhould be appraiſed, operate forcibly, 
with reſpect to theſe kind of eſtates. | 


Thatcher wer/, Prentice, 


Pzyments made 1788, which is as follows : Borrowed this d ay 

5 ons 309 dollars and 52-90, in final ſettlement certificates, 

ies, upon 2 PE 

note given for dated 1ſt of December, A. D. 1783, and one con- 

public air. . certificate for 200 dollars, dated the 6th of 

der apP'y ac» February 1779, all on intereſt from their reſpective 
cordingeo their des, to return on demand. 

* The caſe was defaulted and heard in damages. The 
endorſements on the note were as follows, (viz.) Nov. 
20th 1788, received 139 dollars and 8-90, that is to 
ſay, 59 dollars and 8-90 dated in December 1783, 
and intereſt thereon, and 80 do. dated in March 1784 


and intereſt due thereon tothe 3 iſt of December 1784. 


May 20th 1791, received two final ſettlement notes, 
one for 77 dollars and 59-go with intereſt from the 
4th of November 1783 ; one do. for 18 dollars with 

the intereſt from the 1it of January 1783. 


The ſecurities borrowed were eſtimated at their 
value when received—The queſtion was whether the 
ſecurities endorſed ſhould be applied nominally on the 
receipt or note, or ſhould be applied according to their 
value, at the time when paid? By the court, the rule 
muſt be to reduce the ſums borrowed to lawful mon- 
ey, at the time when borrowed, and apply the en- 
dorſements at their value when made. . 


John Wilford ver. Roſe. 
ele : CTION declaring that John Wilford, ſenior, 
ou 


lie in favour of deceaſed ; in his life time was ſeized of certam 
3 es and lands; and that in his laſt will and teſta- 
3 ment he gave ſaid lands and tenements to his wife 
8 Elizabeth for and during the term of her natural 


| \ CTION upon a note dated the 1ft of March 
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life; and after her deceaſe he gave them to the 
plaintiff and the heirs male of his body lawfully 
begotten, and that he has heirs male of his body law- 
fully begotten ; that ſaid Elizabeth is ſtill living, and 
that he is entitled to the inheritance upon her de- 
ceaſe ; and that the defendant without law and 
right and againſt the mind and will of the plaintiff, 
or ſaid Elizabeth, did enter, cut and carry away 
5000 trees, then and there ene nd 
C25 | 5 
The defendant plead not guiltyIſſue to the jury 
The words of the will — I give to my wife Ellas 
beth, one half of my houſe, one third part of all my 
lands and meadows whatſoever and whereſoever, to 
be improved and enjoyed by her, during her natural 
life, and upon her eaſe, I give them to my ſon 
John Wilford, and the heirs male of his body law- 
fully begotten,” | 


A queſtion aroſe what kind of an action this was 
Treſpaſs it could not be, for the plaintiff was never in 
poſſeſhon; waſte it could not be, for there was no 
privity between the plaintiff and defendant. | 


The plaintiff ſaid it was an action in nature of 
waſte. | 


| Waſte is ſomething done by the tenant which in- 
jures the inheritance, to the prejudice of the heirs at 

W, or of thoſe who are entitled to the reverſion or 
remainder ; and lies in England in three caſes at com- 
mon law—againſt tenant in dower, tenant by the curt- 
eſey, and againſt tenant by guardianſhip. The law 
having created theſe tenancies, will protect the inher- 
itance againſt 'any waſte committed by the tenants.— 
But ſaid Elizabeth is created tenant for life by the laſt 
will and teſtament of her huſband; in which, ſaid pre- 
miſes are given to her abſolutely to improve and en- 
joy during the term of her natural life, and the fair, 
reaſonable conſtruction muſt be, that it was without 
impeachment of waſte, although not ſo expreſſed ; as 
where an eſtate is given to a man and the heirs of 
his body, &c. the law confiders him only as ten- 
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ant for life, and his heirs as having the eſtate in 
fee ſimple; but it was never thought that he was 
liable for waſte, nor any who acted by his licence. 
Verdict for the defendant and accepted by the 
court. 


Ruſſell very. Tuttle. 


1 CTION of the cafe for a fraud in ſelling and 

e aſſigning to the plaintiff for a valuable con- 

prove a fraud in ſideration, a note purporting to be a genuine note, 

the aſhgament ;ued purſuant to an act of the general aſſembly 

<a ublic er of the ſtate of North-Carolina, paſſed in December 

writing. A. D. 1785, for the ſum of £139-19-6. ſpecie, 
on account and for the pay of a ſoldier in the line 
of the army ; ſtating that the defendant, to induce 
the plaintiff to purchaſe ſaid note, 2 affirmed 
that ſaid note was fundable, and that ſuch notes 
were ſold for 6/8 on the pound in the market, and 
that he purchaſed it at that price, of all which the 
plaintiff was ignorant, and the defendant knew to be 
falſe, &c. Ihe defendant plead not guilty—Ifſue 
to the jury. | 


The plaintiff offered parol teſtimony to prove the 
fraud, which was objected againſt, becauſe the con- 
tract and aſſignment of ſaid note was in writing.— 
By the court, the evidence is admiſſible, for this ac- 
tion is not laid upon the writing, but for the fraud 

? practiſed by the defendant, to induce the plaintzF. 
to take an aſſignment of ſaid note, which can be 
m—_ no otherwiſe than by the teſtimony of wit- 
nefles. 


Daniel Porter, &c. ver/. Warner. 


CTION of ejectment for certain lands. Plea, ' 
For" Se no wrong or diſſeiſin; ifſue to the jury. 
ſons reſpecting The queſtion was reſpecting the bounds ; the 


e e plaintiffs offered to give in evidence what a perſon, 


who was formerly owner of the land, and had ſold 
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and warranted it, and now deceaſed, had faid reſ- 
petting the bounds z this was objected to; and by 
the court, hearſay evidence from old people who are 
dead, concerning ancient bounds, is admiſſible, it 
being the beſt evidence the nature of the caſe will 

— of; but to admit hearſay from a man, who 
was intereſted in the queſtion, would be deriving 
evidence from an impure ſource, which the law will 
not allow. 4 . 


P. Edwards Eſq. verſ. S. Baldwin, Eſq. 
CIRE FACIAS againſt Baldwin as agent, factor, 4 garnichee 


&c. of Mark Leavenworth, an abſent abſcond- gs ef his ab 
ing debtor. The general iſſue plead, the queſtion ſconding debtor 
to the court was whether the defendant was agent, to pay credits 
factor, &c. to ſaid Leavenworth, and had of his effects 57 _ * 
in his hands, when he was ſerved with a copy of 25 
the plaintiff's original proceſs againſt Leavenworth ; 
it appeared in evidence, that the defendant had the 
effects of ſaid Leavenworth in his hands but had giv- 
en a credit to him previous to ſaid copies being left, 
to the amount of part of the effects he had in his 
hands; and that after ſaid copy was left, he gave a 
further credit to ſaid Leavenworth to the amount of 
all the effects he had in his hands. Upon this ſtate 
of facts the court were of opinion, that ſo much 
of ſaid effects as were neceſſary to diſcharge the 
credits given by the defendant previous to his being 3 
ſerved with a copy of the plaintiff's original proceſs 
were not to be conſidered as ſaid Leavenworth's ef- 
fects, in his hands, but were to be retained by the 
defendant, and the refidue, to be conſidered as the 
effects of ſaid Leavenworth in his hands, and may 
not be retained to diſcharge thoſe after credits. 


Elijah Williams, Eſq. ver/. The County of 
New-Haven. 


ETITION to the county court, complaining, that . 
| he recovered a lawful judgment and had exe- only given, 


T— ——— — — 


* i 
24 NEW HAVEN COUNTY, 


- an eſcape thro* cution againſt Charles Hall, for the ſum of { 79-7-1 
n lawſul money debt and coſt; that ſaid Hall was com- 
on mitted to priſon on ſaid execution, in the county gaol 
in New-Haven, and took the oath provided for poor 
impriſoned debtors, and that the plaintiff had ex- 
pended £9 in ſupporting him in priſon, and that on 
the ay of he made his eſcape from 
priſon through the inſufficiency of ſaid gaol, where- 
by he had loſt his debt and what he expended in 
ſupporting ſaid Hall in priſon. 


The defendants plead that ſaid Hall did not eſca 
through the inſufficiency of ſaid gaol. Ifſue to the 
court—The court found that faid Charles Hall did 
eſcape through the inſufficiency of ſaid gaol and gave 
judgment for the plaintiff to recover of the defend- 
ants £30 the ſpecial damages only. Vide Staphorſe 
vs. County New-Haven, Root's Rep. 126, 1. vol. 


Polly Leiſter ver/; Sally Smith. 


in ackions of AA CTION of defamation, for uttering and publiſh- 
flander, under ing certain falſe, ſcandalous and defamatory 


certain circum- words of and concerning the plaintiff. 
ſtances the de- 


fendant may Plea not guilty—Iflue to the jury. 


rove of whom 


e heard the The witneſs teſtified, that at a certain time ſhe 
words, in miti- heard the defendant ſpeak the words charged in the 
=e” 2 declaration, and the defendant ſaid that ſhe heard 

the words from one Draper, and offered evidence to 

rove that Draper did tell her the ſtory previous to 

het ſpeaking the words, in mitigation of the dama- 
ges; which was objected againſt—but admitted b 

the court, on the ſcore of damages only, for although. 

her having heard it from Draper could not juſtify 

her repeating the ſcandal, yet it may leſſen the pre- 

ſumption of ber having ſpoken the words mali- 


ciouſly. - | | 
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Clinton ver/. Hopkins. | 


CTION for a malicious proſecution, brought The court will 
againſt the plaintiff at Montreal in the pro- not take a cauſe 

vince of Canada. The parties were at ifſue to the from the jury 
jury upon ſpecial pleadings. | 22 


tion of one of 
The plaintiff produced a writing purporting to be a — os 8 
copy of the original complaint and warrant; by of che other. 
which the plaintiff ſtated in his declaration, he was 
falſely and maliciouſly proſecuted; certified to be 
a true copy by Thomas M Cord jun. juſtice of the . 
peace. 
This exhibit was objected againſt, as coming from 
a foreign juriſdiction; and without any evidence to 
ſhew that Thomas M. Cord jun. was a juſtice of the 
peace, and till that was done no faith or credit 
ſhould be given to his atteſtations. The writing of- 
fered was not admitted. This being the only exhibit 
relied upon by the plaintiff to prove that point, he 
moved that the cauſe might be taken from the jury 
and continued; which the defendant objected a- 
gainſt. 


By the court The parties have come prepared for 
trial and have put themſelves on the jury, and in the 
courſe of the trial the plaintiff finds he is diſappoint- 
ed as to his proof, and requeſts the court to take 
the cauſe from the jury and continue it; this may 
not be done, without the conſent of the defendant. 


Fowler verſ. Norton. 


Depoſitions ta- 
DkErrrioN for a new trial, in action of eject- 1 

ment, for certain lands lyin in Branford in vouchees with- 
the county of New-Haven, where fad Fowler dwelt, n them, 
which was tried by the jury. Barker and Friſbee 2 lr 
who lived at Frederickſburgh in the ſtate of New- more than 20 
York, had fold and warranted theſe lands to ſaid miles from the 


. . , place of caption, 
Fowler, and were cited in by him to vouch and de- Fe legally 


taken, 


26 


A deed given 
for the uſe of 
another with- 
out his know- 
ledge is good, 
until he diſ- 
ſents. 
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fend the title ; faid Norton went to ſaid Freder- * 


ickſburgh, where ſaid Barker and Friſbee the vouch- 
ees lived, and took depoſitions within twenty miles 
of them, without notifying them, ſaid Fowler the 
defendant then living at Branford, more than twen- 
ty miles from the place of caption. 'Theſe depoſitions 
were objected againſt, on the ground that they were 
not legally taken, becauſe the vouchees were not 
notified; and by the court were excluded For Bar- 
ker and Friſbee have taken upon them the defence 


of the title in this caſe, they are therefore really the 


parties intereſted, though the ſuit is in the name of 
Fowler. | 


7 
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Fairfield County, Auguft Term, A. D. 1793. 
Halluck very. Buſh. 


CTION of ejectment for three pieces of land 
- deſcribed in the declaration. Plea no wrong 
or diſſeiſinIſſue to the jury. 


The plaintiffs title was a mortgage deed, dated 
the 11th of September, A. D. 1784, and recorded the 
5th of November, A. D. 1784, from one Nathaniel 
Peck who was owner of the land. | 


The caſe was, Nathaniel Peck was indebted to the 
plaintiff in four notes; one for (400, one for Z 50, 
both payable before September A. D. 1784; one 
note for {50 and one for {40 which were not then 
due; and for ſecurity of all ſaid notes ſaid Peck a- 
greed in the month of Auguſt A. D. 1784, to give a 
mortgage of certain lands ; Halluck came up in Sep- 
tember, Peck not being at home, enquired of the 
town clerk for ſaid mortgage and finding none had 


been given, he attached part of ſaid lands and other 


lands upon the two firſt notes. When Peck came 
home he was informed what Halluck had done; he 
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recognized ſaid agreement and immediately made 
out a mortgage deed to Halluck, and lodged it with 
the town clerk for record, Halluck having gone home. 
Halluck recovered judgments on his two notes, took 
out executions on ſaid judgments, levied, and had 
them ſatisfied, partly by other lands of ſaid Peck, and 

artly by lands contained in ſaid mortgage deed. 
chis was done on the 5th of June A. D. 1785; at 
which time Halluck firſt took up ſaid mortgage deed. 
Peck was alſo indebted to Buſh the defendant, who 
cauſed the lands contained in ſaid mortgage deed, 
which were not attached by ſaid Hallock, to be at- 
tached on the 5th of April, A. D. 1785, and the lands 
attached by Buſh, were not taken by Halluck's ex- 
ecution, and to which he had no title but ſaid mort- 
gage deed. Buſh recovered judgment, took out exe- 
cution and levied-it on the lands contained in the 
mortgage, and had them ſet off in ſatisfaction of his 
execution. 


The queſtion of law upon theſe facts was, whether 
the deed from Peck to Halluck, under the circum- 
ſtances, was a valid deed, being executed by Peck 
without the knowledge of Halluck; and whether as 
Buſh's attachment was laid on before ſaid deed was 
accepted by ſaid Halluck, the attachment ought not 
to hold in preference to ſaid deed. 


Verdict was for the plaintiff and accepted by the 
court upon the ground, that a deed executed and 
delivered for the uſe of another, is good, until diſ- 
ſeated to by him for whoſe uſe it was made, 


Brook ver. Williams. 


CTION upon the ſtatute for the regulation of The maſter's 
maritime affairs—Declaring that on the 2oth remedy is a- 
September 1786, the plaintiff and defendant with fix Pain the ber. 
other perſons were joint owners of the brigantine ſel for a neg- 
Sally, lying in the harbor of Norwalk ; that the de- lecting part- 
fendant was owner of three eighths of ſaid brigan- 2's ſhare of 


tine, and that the plaintiff was maſter; that a major EIS 


. 


f 
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part of ſaid owners agreed to load and ſend her on 
a voyage to the windward iſlands, in the Weſt-In- 
dies with a cargo of horſes, oxen, corn and lumber, 
and notified the defendant of their agreement and of 
their meeting to conclude upon ſaid voyage; and for 
him to furniſh his part of the cargo by the 1oth of 
October A. D. 1786, agreeably to the law in ſuch 
caſe provided; and that the defendant wholly refuſed 
and neglected to furniſh his part of ſaid cargo; and 
the plaintiff as maſter did ſet forth and furniſh the 
defendant's part of ſaid cargo, upon the bottom of ſaid 
brigantine, agreeably to the law ; that he proceeded 
with ſaid brigantine and cargo on ſaid voyage to ſaid 
windward iſlands, and diſpoſed of ſaid cargo to the 
beſt advantage it could be done, and returned to ſaid 
Norwalk in May A. D. 1787, with the avails of ſaid 
cargo ; that a loſs of £184 was unavoidably ſuſtain- 
ed in faid voyage, the defendant's proportion being 
three eighths, is £69 lawful money; and that ſoon 
after his return he notified the defendant of his pro- 
ceedings on ſaid voyage, and of the loſs ſuſtained, 
and of his part to pay, and demanded of him faid 

69 which the e refuſed to pay, &c. where- 

y an action had accrued to the plaintiff to recov- 


er, &c. 


To this declaration the defendant demurred—and 
judgment was given that the declaration was inſuffi- 
cient. 


By the court—The ſtatute is, « where any owner 
af a veſſel having been notified, refuſeth or neglecteth 
to ſet forth and furniſh his part of the corgo—the _ 
maſter of ſuch ſhip or veſſel may take up upon the 
bottom of ſaid veflel for the ſetting forth of the ſaid 
part; which being defrayed, the remainder of the 
income of ſuch part ſhall be paid by the maſter to the 
ſaid owner.“ 8 | 


In this caſe, the avails of the cargo were not ſufh- 
cient to pay the outfits by £69. The bottom, the 
original fund, is to be reſorted to for payment, and not 
the owner ; for the law never intended in ſuch caſe, 
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that the neglecting owner ſhould be charged beyond 


his intereſt in the veſſel, and the maſter muſt look 
to that only for his indemnity. 


Cannon ver/. Hallet, Hazzard, &c. 


ON in chancery for a forecloſure of the 2 ogy pa 
equity of redemption in certain mortgaged pre- be forecloſed of 
miſes— | his equity of re- 


| : | 2 — 
Shewing that on the 8th of September A. D. 1763, will pay 

Jonathan Burrel and wife eee certain lands to — * 32 
the petitioner to ſecure the payment of a debt of {400 
lawful money and the intereſt. That afterwards on 
the 16th of February A. D. 1765, faid Burrel and 
wife gave a ſecond mortgage of the ſame premiſes to 
ſaid Hallet, &c. to ſecure the payment of {600 mo- 
ney of New-York and intereſt, and that on the 17th 
of September A. D. 1791, the heirs of ſaid Burrel 
and wife, they being dead, for the conſideration of 
J releaſed to the petitioner their equity of redemp- 
tion in ſaid mortgaged premiſes. That the buildings 
on ſaid premiſes were burned by the enemy in 
the time of the war—and on the 28th of Oct- 
ober A. D. 1779, the petitioner fold a water lot, part 
of ſaid premiſes, to Compſtock and Middlebrook, for 
£150 lawful money, on which they erected a ſtore 

of the value of {150—That in June A. D. 1791, 
having before that time been notified of ſaid ſecond 
mortgage to ſaid Hallet, &c. the petitioner took poſ- 
ſeſſion of ſaid mortgaged premiſes, erected a houſe 
thereon, worth {270 lawful money, and made other 
repairs of the value of { 15—That ſaid eſtate exclu- 
five of ſaid new erected buildings Was not worth 
more than £500 lawful money, and that the debt 
due to the petitioner and intereſt amounted to (932 
—praying that the petitionees may be forecloſed of 
their equity of redemption in ſaid premiſes, upon 
their failing to pay ſaid debt and intereſt, and alſo for 
ſaid new erected buildings and repairs. 
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Upon a hearing of the petition on the merits, the 
court found that the new erected buildings and the 
repairs were all ſubſequent to the petitioner's know- 
ledge of ſaid ſecond mortgage to ſaid Hallet, &c. and 
thereupon the court ordered and decreed that the reſ- 
pondents be forecloſed of their equity of redemption 
on their failing to pay ſaid debt and intereſt only, and 


not otherwiſe z for the petitioner had no right to in- 


Actiou at law 
doth not lie a- 


gainſt a county. 


Hearſay from 
the agent of the 
defendant may 
be given in evi- 
dence againſt 
him. 


curaber the eſtate after he had notice of ſaid ſecond 
moitgage to the prejudice of the ſecond mortgagee. 
What will be equitable for the petitionees to pay 
when they come to redeem, will be another queſtion, 
but if they pay the debt, they may not be fore- 
cloſed. | 


The court will not forecloſe the equity of redemp- * 
tion againſt the mortgagor or ſecond mortgagee, if the 
origina; debt ſecured by the mortgage is paid, altho 
other ſums may be due and muſt be paid in order to 
redeem. 


Lyon verſ. The County of Fairfield. 


CTION of debt by book—Plea, owe nothing, 

Iſſue to the court. The parties being informed 

y the court that the point had been ſettled, that an 

action at law did not lie againſt a county ; the plain- 

tiff was nonſuited, and colt allowed to the defendants' 

upon objection made againſt it. Samuel Sheldon vs. 
County of Litchfield. Root's Rep. 158, -1 vol. 


Perkins, Adminiſtrator of Mary Perkins, ver/. 
| Samuel Burnet. 


CTION of indebitatus aſſumpſit, for money 

had and received. The plaintiff offered to 

prove what Bradly the defendant's agent, who receiv- 
ed the money for him, had ſaid. This was objected 
againſt, becauſe he was neither party nor witneſs in 
the cauſe But by the court, the evidence was admit- 
ted, he being the agent-of the defendant and received 
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the money for his uſe; what he ſaid and did in that 
tranſaction is the ſame as ſaid and done by the de- 
fendant. 


Hilliard very. Nickols. 


addreſſed to the ſuperior court to be holden at titioner cites 
nbury on the 12th day of Auguſt A. D. 1793.— he reſpondent 


The court ſet on the 2d Tueſday, which was the 13th 2 __ 


day of Auguſt The citation to the reſpondent was, he muſt pay 
that he appear before the ſuperior court to be holden coſt, altho his 


on the 2d Tueſday of Auguſt A. D. 1793. 8 


The defendant plead this in abatement, and the Gurt. 

plaintiff moved to have faid petition eraſed from the 

docket, as not being before the court; but the court 

would not order it to be eraſed ; upon which the pe- 

tition was withdrawn, and coſt allowed to the defend- 

ant; for although the petition was not before the | 
court, yet the defendant was ; having been cited by 

the petitioner to appear, it was reaſonable he ſhould 

have his coſt. 


| ED for a new trial. 'The petition was Where the pe- 
A 


Joſeph Plat Cook, Eſq. ver. Lynn Oſborn. 
\ CTION of debt on a probate bond condition, 14...c.- from 
a 


that Jonathan Oſborn adminiſtrator of Jona- the widow of 
n Oſborn deceaſed, ſhould well and faithfully ad- the inteſtate 
miniſter upon the eſtate of ſaid Jonathan, deceaſed, Ap 9g. = 
alledging a breach in the condition, &c. The defend- ing 57 5" 
ant plead in bar, that he cauſed a true and perfect ing a deed of 
inventory to be made and exhibited to the court of bis land, not 
probate, of all and ſingular the goods, chattles and OS 
lands of ſaid deceaſed, of which he died ſeized and 


poſſeſſed, &c. &c. 


The plaintiff replied that ſaid Jonathan deceaſed, 
in his life time, on the 13th of October, gave a deed 
to one of his heirs, of an hundred acres of land, and 
a bill of ſale of a number of articles to another ; and 
that at the time of giving ſaid deed and faid bill of 


In treſpaſs, 
evidence of the 
defendant's diſ- 
orderly conduct 
admitted to be 
proved. 


Heirs, legatees 
and creditors, 


may appeal 
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fale, ſaid Jonathan was inſane, ſo that nothing paſſed 
by them, and neither ſaid land nor ſaid articles have 
been inventoried by ſaid adminiſtrator. 


The defendant traverſed ſaid inteſtate's being in- 
fane at the time of executing ſaid deed and bill of 
ſale. Iflue to the jury. N 


The plaintiff offered to give in evidence to prove 
ſaid Jonathan's inſanity, what the widow of ſaid de- 
ceaſed had ſaid, which was objected againſt—And 
by the court it cannot be admitted, and that upon 
three grounds: In the firſt place, ſhe is neither a par- 
ty nor a witneſs in the cauſe; nor doth the defend- 
ant claim any thing from or under her—2d, She is 
intereſted in the event of the ſuit; for if the deed is 


Tet afide, ſhe will be entitled to dower in theſe lands 


3d, What ſhe has ſaid may be evidence againſt her- 
ſelf, but cannot be evidence againſt the adminiſtrator 
or the defendant. / 


Tomlinſon wer/. Booth. 


| A CTION of treſpaſs for ſhooting and wounding 


the plaintiff's horſe as the troop of horſe were 
manceuvering with the foot company on training 
day ; the plaintiff being a lieutenant of the horſe, 
and the defendant a ſergeant of the foot. 


Plea—not guilty. Ifſue to the jury. - 


The defendant offered to give evidence that the 
plaintiff at ſundry times before this, had been diſor- 
derly and crouded upon the foot, on that day ; this 
was objected againſt, —and by the court, —The de- 
fendant may give evidence of the plaintiff's breaking 
orders, and crouding upon the foot, in different parts 
of the parade, in their manceuvering at that time 
only. ; 


Fairweather ver/. Curtiſs, &c. 


PPEAL from the judgment of the court of 
probate in accepting the return of commiſſion- 
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ers on the eſtate of Jonas Curtiſs, repreſented inſol- from a return 
vent. commiſſion- 


; ers, allowing 
Reaſons for the appeal—Jonas Curtiſs in A. D. debe to admin- 

1789, made his will, gave ſundry legacies, and ap- W 
pointed an executor, and died in A. D. 1792; his 
executor refuſed the truſt, and the court of probate 
appointed Edmund Curtiſs, jun. and John Curtiſs, 
adminiſtrators, with the will annexed ; that they 
repreſented ſaid eſtate inſolvent, and had commiſſion- 
ers appointed, and procured them to report a liſt of 
debts, among which was a debt by book, allowed to 
faid Edmund one of ſaid adminiſtrators of £8-3-6, a 
debt to ſaid John Curtiis, the other adminiſtrator, of 

9-18-7, to Jonas Curtiſs a debt of { 109, and to 

arah Curtiſs {81 ; which ſaid Jonas and Sarah are 
brother and ſiſter of ſaid adminiſtrators—which ſums 
though not ſufficient to make ſaid eſtate inſolvent, 
yet will ſwallow up a great part of the eſtate and de- 
prive the legatees in a great meaſure of their legacies, 
of whom the appellant is one, when in truth and in / 
Juſtice there was little or nothing due to ſaid admini- 
ſtrators, nor to ſaid Jonas and Sarah Curtiſs. 


The appellee plead in abatement of this appeal, 
that the doings of the commiſſioners were final, and 
that no appeal lay in ſuch caſe. | 


By the court—The plea in abatement is inſuffi- 
cient. Vide Staniford, &c. vs. Hide, Root's Rep. 
263, 1 vol. | 


This cauſe was continued to the ſuperior court hol- 
den at Fairfield, in January A. D. 17943 and on a 
full hearing on the merits, the judgment of the court 
of probate was diſaffirmed; and this judgment was 
afterwards carried to the ſupreme court of errors, and 
there affirmed 


The ſtatute allows executors and adminiſtrators to 
conteſt at law the claims of creditors, notwithſtand- 
ing they have been allowed by commiſſioners ; by the 
ſame parity of reaſon, A legatees and heirs, 
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may conteſt the claims of executors, &c. notwith- 
ſtanding the allowance of commiſſioners. 


Nathaniel Williams ver. Lemuel Brooks. 


CTION of the caſe, declaring that on the 1ſt 
; of June A. D. 1787, the plaintiff and defend- 
11 ee ant with ſundry other perſons were joint owners of 
9 aflect the brigantine Sally, lying in the harbor of Norwalk ; 
the right of the that the plaintiff owned nine fixteenths and the de- 
other owners. fendant two fixteenths ; that the plaintiff being about 
to remove ſaid brigantine to Long-Iſland, as he had 
* Tight to do, in order to repair and fit her out on a 
voyage ; the defendant applied to William St. John, 
who held a note againſt the defendant of about £70 
lawful money, and procured him to attach the de- 
fendant's ſhare in ſaid brigantine on ſaid note, and 
which was accordingly done by the procurement of 
the defendant ; and ſaid brigantine was held and de- 
tained from the plaintiff until the November after ; 
whereby he loſt the run of ſaid brigantine, and alſo 
received much damage in her hull, by the detention 

aforeſaid. | 


The ſhare of 


one joint owner 


Plea—not guilty. Iſſue to the jury. 


There was very little room for diſpute about the 
facts. The queſtion of law was, whether the attach- 
ment made any alteration in the condition of the veſ- 
ſel. The plaintiff's right remained the ſame as before 
the attachment. The attaching creditor, or officer, 


could acquire no greater right in the veſſel than the 
debtor had. 


Verdict was for the defendant and accepted by the 
court, upon the ground that the plaintiff's right to 
remove ſaid veſſel was not affected by the attachment. 
Before the attachment he would have been accounta- 
ble to the defendant for his part, and now he would 
be accountable to the officer or attaching creditor. 
The plaintiff's not removing ſaid veſſel as he other- 
wiſe would have done, was owing to his own negli- 
gence or miſtake of the law. 
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Litchfield County, Auguſt Term, A. D. 1793. 
Riggs verſ. Woodruff, 


CTION of treſpaſs, for a treſpaſs committed A plea of title 
on land, of which the plaintiff alledged that from a juſtice 


e was ſeized and poſſeſſed ; brought before a juſtice. MY NN 


The defendant plead, that Anna Woodruff owned title may be 
the land on which the treſpaſs was ſaid to have been 5 3 — 
committed, in fee, and that by licence from her be inſuffcient to 
he entered and did the facts complained of. Upon juſtify the de- 
which the juſtice took bonds and handed the cauſe fendant. 
over to the county court. 'The plaintiff demurred to the 
plea, and the cauſe was appealed to this court; and 
the defendant moved for liberty to alter his plea, but 
not allowed. | 


The plaintiff then moved to have the cauſe eraſed 
from the docket ; this alſo the court refuſed to or- 
der, and heard the cauſe on the demurrer ; and gave 
judgment that the defendant's plea was inſufficient, 
and for the plaintiff to recover. 


The cauſe is well before the court : for an inſuffi- 
cient plea of title, is a plea of title as well as where 
the title is well and fufficiently ſet forth. 


James Bird ver/. William Holabard and Wife. 


ETITION in chancery—Shewing that Amos Chancery will 
Bird, died in A. D. 1773, inteſtate, leaving a not ſuſtaina ſuit 
ple 


ntiful eſtate, and was largely indebted to the peti- if it appears the 

. W * party has ade- 
quate remedy at 
law. 


tioner; that he left a widow and one child, now the 
wife of ſaid Holabard; that his widow married Reu- 
ben Smith, who took the eſtate of ſaid Amos into 
his poſſeſhon and care, the daughter being young ; 
that in A. D. 1789, he exhibited his demand againſt 
the eſtate of ſaid Amos, to ſaid Reuben, ſuppoſing 
him to be the rightful adminiſtrator of ſaid Amos, 
and agreed with him and did ſubmit ſaid claim to 
arbitration ; and they mutually gave bonds to abide 


* 


LITCHFIELD COUNTY, 


the award; and upon a full hearing ſaid arbitrators 
awarded ſaid Reuben as adminiſtrator to ſaid Amos, 
to pay the petitioner {174-1 9-7» being the ſum found 
due from ſaid deceated's eſtate ; that ſaid Reuben 
was not adminiſtrator of ſaid Amos, and refuſes to 

orm ſaid award; and the bond given by him to 
abide ſaid award is by ſome unaccountable accident 
loſt. That ſoon after this, the daughter being mar- 
ried to ſaid Holabard, they brought an action of ac- 
count againſt ſaid Reuben for her father's eſtate 
which he took into his poſſeſſion, demanding Z 1000 
damages; in which action auditors were appointed, 
who made return that they found due to the plaintiffs 
in ſaid action, from ſaid Reuben, ( 569-10-9 lawful 
money, which return was accepted and judgment ren- 
dered thereon for that ſum and coſt ; that execution 
had iſſued on ſaid judgment, and the whole of 
ſaid Reuben's intereſt was taken to ſatisfy it, and he 
is now a bankrupt; that ſaid Amos left a plentiful 
eſtate to pay all his debts, and praying that ſaid Wil- 
liam Holabard, &c. ſhould be ordered and decreed to 
pay his debt out of ſaid Amos's eſtate. | 


To this petition a demurrer was given—and judg- 
ment, that the petition was inſufficient. 


The petitioner has not ſhewn in his petition any 
debt he has againſt ſaid Amos, for the award ſtated 
under the circumſtances, is no evidence at all of a 
debt due from ſaid Amos, and cannot be enforced 
_ againſt the petitionees, and no good reaſon is aſſigned 
why ſaid claim lay from A. D. 1773, to A. D. 1789. 
No excuſe is given for his miſtake in ſuppoſing ſaid 
Reuben was the adminiſtrator of ſaid Amos; fur- 
ther, he has a plain adequate remedy at law, if any 
where, by taking adminiſtration on the eſtate of ſaid 
Amos Bird, and the eſtate of ſaid Amos in the hands 
of the petitionees, will be liable at law to pay ſaid 
debt, unleſs barred by the ſtatute of limitation. 
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Atwood verſ. Whittleſey. 


RIT of error to reverſe a judgment of a juſtice A parol pre- 
in an action brought by ſaid Whittleſey miſe to pay 
againſt ſaid Atwood, on a note dated the 15th of 8 3 
May A. D. 1792; for 9, payable on the 1ſt of made at the giv- 

January, A. D. 1793, with the lawful intereſt. The ing of a note 
defendant plead in bar—That long before and at the and to induce 
date of the note on which, &c. the plaintiff was dep- on Þ 
uty ſheriff, and had two executions againſt the de- part and parcel 
fendant and Samuel Carr, for the ſum of £31-10, in of faid contract 
fayor of James Armſtrong ; that in April A. D. 1792, — 4 

he levied them on the eſtate of the defendant, and 8 EY 
took his receipt for the delivery at the poſt; that on 
the — ſaid eſtate was to be delivered, the plaintiff 
propoſed to ſettle ſaid executions and take good reſ- 
ponſible men's notes on intereſt payable the 1ſt of 
January then next for ſaid executions and for his fees, 
which was 3; and that ſaid Carr ſhould pay him 
£ 4-4 lawful money over and above, for forbearance 
and giving day of payment for the aforeſaid ſums ; 
to which propoſals the defendant and ſaid Carr 
agreed, and gave their notes for the ſums in ſaid ex- 
ecutions and the fees, which the plaintiff accepted, 
payable the iſt of January 1793, with intereſt, the 
note on which being one. And in purſuance of the 
propoſals and agreements aforeſaid, it was then and 
there corruptly agreed, between the plaintiff and de- 
fendant and ſaid Carr, that ſaid Carr ſhould pay the 
plaintiff ſaid further ſum of {4-4 for forbearance 
and giving day of payment on ſaid notes, the note on 
which being one. And ſaid Carr did 8 
then and there by parol agree to pay the plaintiff ſaid 
ſum of {4-4 over and above the lawful intereſt, for 
forbearance on the aforeſaid notes, and for no other 
cauſe or conſideration; and ſaid Carr had in fact paid 
two dollars towards ſaid ſum of {4-4 in execution of 
ſaid corrupt agreement; and thereupon the note on 
which, &c. was uſurious and void by the ſtatute. 


The plaintiff replied to the plea in bar, that ſaid 
Carr never did pay two dollars nor any other ſum to- 


| 
| 
| | 
1 
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wards or on account of ſaid Z 4-4 for forbearance and 
giving day of payment. 


The defendant rejoned, that ſaid Carr did pay ſaid 
two dollars on account of ſaid { 4-4 for forbearance, 
&c. On which the parties were at ifſue. 


The juſtice found that ſaid Carr did not pay two 
dollars nor any other ſum to the plaintiff on account 
of ſaid £ 4-4, in manner and form as the defendant 
in his plea and rejoinder had alledged, and gave judg- 
ment for the plaintiff to recover. 


Errors aſſigned—1ft, That the iſſue was imma- 
terial—2d, That the plaintiff's reply was inſufficient 
and no anſwer to the defendant's plea in bar. 


By the court. The queſtion of law to be decided 
upon the facts in this caſe, is, whether a note given for 
a juſt debt, is rendered uſurious and void, by a parol 
agreement made by the debtor at the time of giving 
ſaid note, to induce the creditor to accept it and give 
forbearance, to pay a ſum over and. above the law- 
ful intereſt at ſix per cent. per annum. The court 
are of opinion that ſuch note is uſurious and void b 
the ſtatute z and the judgment of the juſtice 1s at 
ed. Conſidering the whole as one entire contract, 
to ſecure to be paid to the plaintiff the ſums in the 
executions, the officer's fees, and £ 4-4 for forbear- 
ance ; the two firſt to be ſecured by notes, the laſt 
by Carr's parol agreement. In this point of view, it 
ſeems that the whole contract is corrupt, it being one 
entire agreement, and cannot be diſtinguiſhed. 


Some of the court doubted, whether this was to be 
conſidered as one entire contract and agreement; and 
whether Carr's agreement to pay ſaid { 4-4, was not 
diſtinct from the agreement to give the notes; and 


being a parol agreement was void upon the face of it. 


This judgment was afterwards affirmed in the ſu- 
preme court of errors. 
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Bacon ver/. Curtiſs. 


containing thirty acres. Plea—no wrong, &c. 


A CTION of ejectment for two parcels of land, 
ue to the jury. 


The plaintiff's title to 16 acres of the demanded 
premiſes was a deed from the defendant ; as to the 
other 14 acres, they were taken by a collector and 
ſold for the defendant's taxes; ſaid Bacon as credi- 
tor to Curtiſs, went within the year and paid the tax- 
es, double intereſt and coſt; and took a deed from 
the purchaſer ; at the end of the year from the ſale, 


Curtiſs having failed to pay ſaid taxes &c. faid deed 


was recorded. Sometime after, Curtifs tendered the 
money due for taxes, double intereſt, and coſt to Ba- 
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A creditor who 
redeems lands 
fold for taxes 
before the year 
is up has right 
to hold the land 
until the debtor 
will do him e- 


quity. 


con, which he refuſed, unleſs Curtiſs would do en- 


tire juſtice by paying him what he owed him other- 
wiſe. The defendant inſiſted that by tendering the 
taxes, double intereſt and coſt, although after the 
year, it defeated the title of the plaintiff to the 14 
acres by force of the ſtatute. Is was inſiſted by the 
plaintiff that the title, after the year was elapſed and 
the colleCtor's deed recorded, became abſolute both in 
law and equity ; but if not, the defendant can have 
no more than an equity of redemption ; and to entitle 
him to redeem, he muſt firſt do equity to the mort- 
gagee. The jury found a verdict for the plaintiff to 


recover the whole thirty acres, which was accepted 


by the court under an idea that a creditor redeem- 
ing an eſtate ſold for taxes, in this manner, cannot be 
conſidered after the year is elapſed and the deed re- 
corded, in a leſs favorable point of light, than a mort- 
gee, after the condition is forfeited and the eſtate 
come abſolute at law. 2 


Borden ver. Kingſbury. 


A CTION upon the covenants of ſeiſin in a deed, 
alledging that the defendant was not ſeized, &c. 


e defendant plead that he had kept and performed 


A deviſe to a 
man and the 
heirs of his bo- 
dy lawfully be- 
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gotten is an e- 
ſtate for life on- 
ly in the firſt 
donee. 
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his covenants in ſaid deed. | Iſſue to the jury. The 
jury found a ſpecial verdict as follows: In this caſe the 
jury find that John Whiting, ſen. deceaſed, in A. D. 


1760, was ſeized in fee of ſaid bargained premiſes, 


and by his laſt will and teſtament ſince duly proved 
and approved, deviſed faid lands to lis ſon John Whi- 
ting and to the heirs of his body lawfully begotten ; 
that ſaid John the ſon, on the 28th of September A.D. 
1766, then having iſſue of his body lawfully begotten, 
executed and gave a good warrantee deed of ſaid land 
to Simon Baxter, which deed was acknowledged and 
recorded; that ſaid Baxter gave a like deed of ſaid 
land to the defendant ; and the defendant gave the 
deed mentioned in the plaintiff's declaration; that 
ſaid John Whiting the ſon died in September 178g, 
leaving heirs of ue body lawfully begotten, and 
the plaintiff hath ever remained in the poſſeſſion of 
ſaid land. ' Now if the law be ſo, that John Whiting 
the ſon, on the 28th of September A. D. 1966 was 
not ſeized in fee ſimple of ſaid land and had not 
good right to convey the ſame to ſaid Simon Baxter, 
then the jury find that the defendant has not kept and 
performed his covenants, &c. and find for the plain- 
tiff to recover {75 lawful money damages, &c. but if 
the law be otherwiſe, then the jury find that the de- 
fendant has kept his covenants, &c. and for him to 
recover his coſt. 


The court at January term, A. D. 1794, gave 
judgment that the law was ſo upon the facts found, 
that ſaid John Whiting the ſon, on the 28th of Sep- 
tember, A. D. 1766, was not ſeized in fee fimple of 
ſaid land, and that the plaintiff recover {75 dama- 
ges and coſt. This point has been repeatedly ad- 
Judged in this court” and in the ſupreme court of er- 
rors ; that if it be poſſible to ſettle a point of law, this 
muſt be conſidered as ſettled. iſt Vol. Root's Rep. 
Manwaring vs. Taber, 79; and Allen vs. Bunce, 96. 
Kirby's Rep. 175, Chapel vs. Brewſter ; and Wells, 
& c. vs. Olcott, 118. SR 


AUGUST TERM, A. D. 1793. a 
Edward Pond verſ. Peter Pond. 


CTION of account for {3 1-14-3 money's worth An action of ac- 
. of goods received of James M*Evers, on ac- count not bar- 
count of Jabez Bacon, to ſell, diſpoſe and make red by 3 
profits, and to account to the plaintiff therefor; for nas, MT 
which the defendant gave his receipt in writing as it counts upon 


follows, viz. May 2d, A. D. 1765, received of James arecciptinwri- | 


MEvers £35-14-3 value in goods out of his ſtore, & 
on account of Jabez Bacon. Signed, Peter Pond. 
Underneath is wrote, the above I promiſe to account 
for to Edward Pond. Signed; Peter Pond. As by 
ſaid writing ready in court to be ſhewn appears, that 
the defendant had ſold and diſpoſed of ſaid goods to 
a profit, and had never accounted for them, although 
often requeſted and demanded, &c. Writ dated 19th 
of April, A. D. 1791: The defendant plead in bar 
the ſtatute of limitation; that more than ſeventeen 
years had elapſed, excluſive of the time of the war, 
fince a right of action had accrued on faid writing. 


The plaintiff replied that the defendant immediately 
after receiving ſaid goods went out of this ſtate into 
Canada, and had reſided there ever ſince, until within 


ſix months before the date of the plaintiff's writ. 


, The defendant rejoined that he ever had real eſtate 

lying in Milford, on which his wife and family . 
welt, during the whole time of his abſence, which "= 

might have taken; and which was ſufficient to 

inſwer ſaid demand and was now attached on this ſuit. 


Plaintiff demurred to the rejoinder. 


Judgment That the rejoinder of the defendant is 
inſufficient, and that the defendant do account. 


By the court—This is an action of account, and 
not an action upon the writing, although it is ſet 
forth: in the declaration to ſhew the grounds of the 
defendant's accountability z and actions of account 
are not within the ſtatut 5 | 
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Pitkin verf. Flowers. 
— oy 2 ETITION in chancery, concerning a deed of 
5 thirty two acres of land, alledged in the peti- 
the petition tion to be of more value than N lawful money.— 
gies the rule On the trial the witneſſes teſtified, that the land was 
—— not of more value than 4o/ per acre; upon which a 
Jarudtetton. queſtion was ſtarted, whether this court had juriſdic- 
tion of the cauſe, ſaid thirty-two acres of land being 
the only. matter in diſpute, which appeared by the 
witneſſes to be worth no more than £64. This 
brought up another queſtion, viz. Whether the al- 
ledged value in the petition, or the real value, as 
proved upon the trial ſhould be the rule. The words 
in the ſtatute reſpecting appeals in civil cauſes, and 
in the ſtatute reſpecting = in chancery, which are 
cognizable in this court, are ſimilar ; and the court 
was of opinion that they ſhould receive a ſimilar con- 
ſtruction, and at law, in actions ſounding in damages, 
where the thing is of uncertain value, the declar- 
ed value is the rule; and accordingly the court ſuſ- 
tained juriſdiction and granted the petition. 


Phineas Smith verſ. Simeon Smith. 


An action of ac- CTION of account, declaring that the ſaid 
— enn Phineas and Simeon were traders in com- 
— pany for the ſpace of eighteen months from A. D. 
how the mo- 1788, and to ſhare equally in the profits and loſs 
ney ure = of ſaid trade; that the defendant on the diſſolu- 
owe: tion of ſaid partnerſhip received into his cuſtody 
therefor is not all the company's book accounts being three in 
double. number, deſcribes them; on which were balances 
due to ſaid company to the amount of { 400 lawful 
money ; which accounts the defendant received to 
collect, and to apply one half of the ſums in payment 
of a note which he held againſt the plaintiff, and his 

reaſonable account thereof to render, to the plaintiff ; 
and that the defendant had collected ſaid accounts, 
and had not applied any part thereof in payment of 


his ſaid note, nor had he ever rendered any reaſona- 
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ble account thereof, though often requeſted and de- 
manded ; damage 300. 


To this declaration a ſpecial demurrer was given. 
1ſt exception, 'That the declaration was too general 
and uncertain. 2d; That it was double, containing 
matters of account, and alſo an expreſs contract. 
Judgment, that the declaration is ſufhcient, and that 
the defendant do account. | 


The declaration is not double, but only ſhews how 
one half of the money was to be applied, which had 
it been done, would have been good accounting for 
ſo much, but not being done the defendant is ac- 
countable for the whole. 


- Jabez Bacon ver. Samuel Maſters. 


CTION on book, deſcribing the defendant to . n 210m 2. 

be late of Waſhington in the county of Litch- gainſt an ab- 

eld, now an abſent abſconding debtor; and in ſcondipg debt- 
his writ directed a copy to be left with Nicholas S. or, he may not 


Maſters of New Milford, agent, factor, attorney and oe 2 
truſtee to ſaid Samuel Maſters. garniſhee is not 


This writ was ſerved by leaving a copy with Ni- — 


cholas 8. Maſters, and alſo — leaving a copy at the of his in his 
defendant's laſt uſual place of abode in ſaid Waſhing- hands. 
ton. , | 


The defendant by his attorney Nicholas 8. Maſters 
plead in abatement, that the defendant had not for 
more than five years laſt paſt inhabited and dwelt 
in any place in this ſtate, but had reſided and been an 
inhabitant of the ſtate of New-York ; and that ſaid 
writ had been no otherwiſe ſerved, than by leaving a 
true and atteſted copy at the defendant's. laſt uſual 
place of abode in ſaid Waſhington, and a like copy 
with Nicholas S. Maſters, as agent, factor, attorney 
and truſtee to the defendant, and that ſaid Nicholas 
S. Maſters, is not, nor was when ſaid copy was left 
in ſervice, agent, factor, attorney or truſtee to the 
defendant, nor had any of his effects in his hands, at 
the time of leaving faid copy with him in ſervice. 


> 
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The plaintiff replied, that ſaid Nicholas S. Maſter 
is and was, when ſaid copy was left with him in ſer- 
vice, agent, factor, attorney and truſtee to the de- 
fendant, and had of his effects in his hands; on which 
the parties were at iſſue to the court; and Nicholas 
S. Maſters as attorney to the defendant offered him- 
ſelf to prove that he had none of the effects of the de- 
fendMtin his hands when ſaid copy was left, and 
that he is not, nor was agent, factor, attorney of 
truſtee to the defendant: | 750 


By the court The garniſhee is intereſted in the 
event of the fuit, and by the rules of the common 
law cannot be admitted to teſtify in this ſtage of the 
cauſe, and is let in to teſtify by the ſtatute only on 
the ſcire facias. : : 


The judgment of the court is, that the plea in 


abatement is mſufficient ; and the iſſue joined there- 


on inadmiſſible, and immaterial in this ſtage of the 
caſe, and that the defendant anſwer over to the action. 


It is a matter of no conſequence, whether Nicholas 
S. Maſters had of the defendant's effects in his hands 
or not, for the purpoſe of obtaining a judgment againſt 
the defendant ; if there had been no other ſervice of 
the writ, but a copy left with him, it then might have 
been a matter of conſequence, whether he was attor- 
ney to the defendant or not, for the purpoſe of no- 
tice; but in this caſe a copy was left at the defendant's 
laſt uſual place of abode in Waſhington, in conformity 
to the law. WG 


This ſtatute is a remedial ſtatute, and is to be con- 
ſtrued liberally in advancement of the remedy and in 
ſuppreſſion of the miſchief. The miſchief which the 
ſtatute deſigned to remedy, was debtors concealing 
their property in the hands of others, and abſconding; 
whereby it could not be got at, by the ordinary pro- 
ceſs of law, nor be proved otherwiſe than by the 


oath of the truſtee, &c. The leaving of a copy of the 


action, brought againſt the principal deſcribing him 
therein to be an abſconding debtor, with the agent, 
factor truſtee, &c. ſecures the property in his hands; 
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to reſpond the judgment which ſhall be obtained 
againſt the principal; and the diſcovery of the agent, 
&c. upon oath, which he is compellable to make, upon 
the ſcire facias brought againſt him, brings it forth 
to view in order to be applied in ſatisfaction of the 
judgment againſt the principal, if the defendant might 
put the plantiff to prove, that the garniſhee had of 
the effects of his debtor. in his hands in this ſtage 
of the cauſe, the ſalutary proviſion of the ſtatute would 
be in a great meaſure, if not wholly defeated. | 


Simeon Smith verſ. Holebrook, Willard and 
| | Others. | 


CTION of the caſe for a fraud in paſſing to Evidence of 4 
the plaintiff a falſe, forged and counterfeit con- ;, — be: 


tinental certificate, for 5,325 dollars in exchange for admiſſible 


ſmaller ones which were good, &c. without pro- 
| p ducing it—The 
Plea not guilty. Iſſue to the Jury. court will not 


; 8 take a cauſe 
The continental certificate paſſed to the plantiff, was from the jury 
ſeized by William Imlay, Eſq. loan-officer at Hart- 92 motion of 
ford, and held on account of its being a counterfeit. ** 3 we 1. 
The plaintiff offered ſaid Imlay's depolition, incloſing conſent of the 
a copy of ſaid certificate to prove it to be falſe and other. | 
. counterfeit. The council for the defendants objected 
againſt its going to the jury or any evidence reſpecting 
ſaid certificate's being counterfeit, other than the con- 
feſſion of the defendants, until ſaid certificate chal- 
lenged to be counterfeit was produced in court, that 
the triers might ſee and judge for themſelves. 


By the court—The depofition and copy are not ad- 
miſſible without producing the original. State vs. 
Oſborn. Root's Reports 1 52, and State vs. Blodget, 
534, 1ſt vol. upon which the plaintiff moved that the 
cauſe might be taken from the jury and continued. 'To 
this the defendants objeCted, that it was the plaintiffs 
own fault that he did not come prepared to make out 
his caſe. The court ſaid they could not take the 
capſe from the jury without the conſent of the de- 
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fendants, in order to continue it—upon which the 
plaintiff was non-ſuited. See the caſe of Clinton 
verſ. Hopkins, at New-Haven, this circuit. 


Hartford County, Sept. Term, A. D. 1793. 
Smith verſ. Pitkin, 


| RIT of error to reverſe a judgment of the 
E N county court, in an action 8 by Pitkin 
fideration paid, againſt Smith, on the covenants of ſeiſin in a deed, 
in an action on which was defaulted, and on a hearing in damages, 
2 4 the court gave judgment for the conſideration money 
Fe: paid for the land and the intereſt, | 


Error aſſigned That ſaid court ought to have given 
judgment for the conſideration only without intereſt, 


Judgment—Nothing erroneous. —The money was 
advanced by the plaintiff for a conſideration that has 
wholly failed ; it is but reaſonable he ſhould receive 
intereſt for the money advanced. 


Hobart ver/. Norton. 


A ſecurity tak- RIT of error, to reverſe a goons of the 
— 2 Log county court, in an action brought by Nor- 
for the intereſt ton againſt Hobart, on a note for {62-14-3 lawful 
on ſoldier notes money, dated the 3oth of March, A. D. 1790, and 


not uſurious. on intereſt. 


The defendant plead in bar that on the 25th of 
Auguſt A. D. 1786, he borrowed of the plaintiff 

300 in ſoldiers notes, on which was due £23-11 
or intereſt, that he gave the following notes, (v1z.) one 
for {300 payable the 1ſt of July 1787, in ſoldiers 
notes without intereſt ; one for {23-11 payable in 
certificates for intereſt, on the 1ſt of July A. D. 1787, 
and one for G 13-16 payable the 1ſt of June A. D. 
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1787, in ſpecie, that ſaid public ſecurities were not 
then worth more than 10/. on the pound; that July 
28th, A. D. 1787 he paid {100 in ſoldier's notes; 
that the plaintiff refuſed to wait longer on him, unleſs 
he would take up ſaid note of {13-16 and give a 
new note for 4 16-16- , payable in ſpecie on demand 
and on intereſt; and would alſo ſecure to be paid to 
the plaintiff 20/ ſpecie per month for the intereſt of 
ſaid £200 ſoldier's notes, which remained till due; 
all which the defendant then and there did and per- 
formed by the corrupt agreement between the plain- 
tiff and defendant ; that on the 3oth of March A. D. 
1790, the defendant paid 4 142-14-7 in ſoldiers 
notes, and gave his note for the balance, being Z 57-5-5 
payable on demand, and took up ſaid note for { 300— 
that on the 3oth of March A. D. 1790, the plaintiff 
demanded the whole of ſaid ſums in the note for 
62270 in certificates, and the one for G 16-16-9 in 
pecie, and the 20/ per month intereſt on ſaid ¶ 200 
deducting the payments which had been made, and 
it was then and there corruptly agreed between the 
plaintiff and the defendant that the defendant · ſnould 
execute the note on which, &c. for the aforeſaid 
conſiderations and no other; and in purſuance of ſaid 
corrupt agreement the defendant gave the note on 
which, &c. and that there was in fact included in and 
ſecured by it £50 for loan, intereſt and forbearance 
over the lawful intereſt at ſix per cent. per annum. 


The plaintiff replied, that on the 3oth of March 
A. D. 1790, the whole of the note for { 23-11 in 
certificates, and the intereſt was due, and the whole of 
the note for ( 16-16-9 ſpecie, except 18/ paid there- 
on. The whole of the intereſt of ſaid {200 at 20/ 
per month, from July A. D. 1787, and g/ for boot 
money in the exchange of oxen, all which amounted 
to more than the ſum of the note on which, &c. and 
is the conſideration for which it was given, and that 
he ought not to be barred ; without that, there is in- 
cluded and ſecured by the note on which, 8&c. the ſum 


of {50, or any ſum over the lawful intereſt at the 


rate of ſix per cent. per annum, for forbearance, by 
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The father hath 
an action for 
procuring his 
minor daughter 
to be enticed 
away and frau- 
dulently mar- 
ried, whereby 
he. ſuffered loſs 
and damages. 
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the corrupt agreement of the parties: Iſſue to the 
Jurys 

The jury found that there was not included and ſe- 
cured by the note on which, &c. the ſum of 50, nor 
any ſum over the lawful intereſt for loan and for for- 
bearance, by the corrupt agreement of the plaintiff and 
defendant as the defendant in his plea had alledged, 
and found for the plaintiff to recover. 


The defendant made a motion for judgment in his 
favour, ſaid verdict notwithſtanding ; becauſe it was 
admitted by the parties in the pleadings, that 20/ per 
month in lawful money was included in ſaid note by 
agreement of the parties, for the intereſt of {200 
in ſoldiers notes only. The motion was judged to be 
inſufficient and the plaintiff had judgment. And now 
the ſame matter is aſſigned for error, that was contain- 
ed in the defendant's motion for judgment, and by 
this court there is nothing erroneous in the judgment 
complained of.—By the court, the 20/ was 2 e in- 
tereſt which the ſoldiers notes drew, which might be 
worth 20/ on the pound; but be that as it may, the 
verdict has wiped away all corruption or uſury in the 
caſe, for it expreſsly finds that there was not any ſum 
included in or ſecured by ſaid note over the lawful in- 
tereſt, by corrupt agreement of the parties, for loan 
and forbearance. | 


Gideon Hills verſ. Watts Hobert. 


CTION of the caſe, deelaring, that in Auguſt 

A. D. 1788, his daughter Sabrina, a minor, 

under the age of 21 years, was pregnant with a baſ- 
tard child, begotten by one Corey, a brother in law of 
the defendant's, the Aa Sabrina being a daughter and 
ſervant of the plaintiff's, and employed in his ſervice, 
and dependant on him for ſupport, as her father and 
natural guardian; that on the 2oth of January A. D. 
1789, ſhe had commenced a proſecution againſt ſaid 
Corey for the maintenance of ſaid child, which ſuit + 
was depending and undetermined in the law, which 
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the defendant well knew ; and wickedly and fraudu- 
lently contriving to defeat her of any recovery againſt 
ſaid Corey in ſaid proſecution, procured and hired one 
Moſes Buckman, a vagrant perſon, to dreſs, and put 
on the appearance of a man of property, and to court 
and marry faid Sabrina, and then to join with her in 
giving a diſcharge to ſaid Corey from her ſaid proſe- 
cution for the maintenance of ſaid child; and to in- 
duce him to do this, agreed to give him {20 lawful 
money; and ſaid Buckman did 15 the procurement 
of the defendant fradulently and deceitfully pay his 
addreſſes to ſaid, Sabrina, gained her conſent to mar- 
ry him, and actually took her out of the plaintiff's 
ſervice and carried her to Wallingsford, where they 
were married; and detained her er the plaintiff's 
ſervice for the ſpace of one month ; and then the de- 
fendant procured from ſaid Buckman and ſaid Sabri- 
na a diſcharge of ſaid Corey from her ſuit aforeſaid, 
for which the defendant paid ſaid Buckman {20— 
and that thereupon ſaid Buckman went off and left 
ſaid Sabrina deſtitute z that ſhe was by the procure- 
ment of the defendant eloigned from the plaintiff's 
houſe and ſervice, in which ſhe was engaged and em- 
ployed, for the ſpace of one month, in January A. D. 
1789—that upon application to the general aſſembly 
repreſenting the impoſition and fraud practiſed in ob- 
taining ſaid marriage ; they granted her a divorce, and 
reſolved and enacted faid marriage to be null and 
void from the beginning. | 


The defendant demurred to this declaration, and 
judgment that the declaration was ſufficient, and that 
the 8 recover (45 damages and his coſt; and 
by the court, the declaration | that the ſaid Sa- 
brina was daughter and ſervant to the plaintiff, and 
employed in his ſervice, and dependant on him for 
ſupport ; that the defendant procured and hired ſaid 
Buckman to court and gain her conſent to marry him, 
which he effected, and took and carried her out of 
the ſervice of the plaintiff, and married her, and detain- 
her one month; then diſcharged ſaid Corey from his 

| + 


* 


A widow's 
dower is para- 
mount to the 
right of the 
Heirs or cred- 
itors, before 
aſſigned and 
ſet out to her. 


HARTFORD COUNTY, 


liability for the maintenance of ſaid child, and receive 
ed the reward of his iniquity ; then went off and left 
her ; and all by the inſtigation and procurement of 
the defendant. 


John Calder and Wife ver/. Caleb Bull. 


CTION of ejectment for certain lands deſcrib- 
| ed in the declaration of which the plaintiffs 
were ſeized in right of the wife—Plea in bar that 
Mrs. Bull, the wits of the defendant, was the widow 
and relict of Normand Morriſon, late of Hartford, de- 
ceaſed, who in his life time and at the time of his de- 
ceaſe, was ſeized in fee ſimple of the demanded pre- 
miſes in his own right ; and upon his death, without 
a will, ſhe being his wife, became entitled to the uſe 
and improvement of one third part of ſaid demanded 
premiſes, during her natural lite, for her dower ; and 
that the defendant had been in poſſeſſion of ſaid pre- 
miſes in her right, lying in common and undivided, as 
he had good right to be, the ſame having never been 
aſhgned to her or ſet out in ſeveralty. 


The plaintiffs replied, that Mrs. Bull was appointed 
adminiſtratrix on the eſtate of ſaid Normand, and ob- 
tained an order for the aſſignment of dower to her, but 
both ſhe and the defendant had ever neglected to 
have ſaid dower aſſigned and ſet out to her, and until 
that was done ſhe had no right of dower to poſſeſs the 
fame in common with the plaintiffs. | 


To this reply the defendant demurred. 


By the court—The queſtion of law in this caſe is, 
whether the widow has immediately upon the death 
of her huſband, a right to the poſſeſſion and occupan- 


cy of her thirds, lying in common with the heirs ? 


Or whether ſhe has only a right to have her dower 
aſſigned to her, and till that is done, hath no right to 
enter and occupy ? Or in other words, does the whole 
real eſtate of the inteſtate upon his death deſcend and 
veſt in the heirs at law ; out of which her dower is to 
be carved and aſſigned to her, or does her right of 
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dower and of entering and poſſeſſing, deſcend and 


accrue immediately upon the death of the huſband, | 


and before any diſtribution or aſſignment of dower is 
made ?— This cauſe was continued to adviſe, and at 
the ſuperior court holden at Hartford in February 
A. D. 1794, judgment was rendered that the reply of 
the plaintiffs was inſufficient. The ſtatute reſpectin 
dower, is „That every married woman living wi 
cc her huſband in this ſtate, or abſent elſewhere from 
« him with his conſent, or through his default, or 
« by inevitable providence, or in caſe of divorce, 
« where ſhe is the innocent party, that ſhall not 
« before marriage be eſtated by way of jointure, &c. 
« in lieu the 84 ſhall ately upon and after the 


« death of her huſband, have right, title and intereſt, 


« by way of dower, in and unto one third part of the 
« real eſtate of her ſaid deccaſed huſband, in houſes 
« and land, which he ſtood pollefed of in his own 
ce right at che time of his Socks to be ta her during 
cc her natural life; the remainder of the eſtate ſhall be 


« diſpoſed of according to the will, and if there is no 


“& will, according to law.” 


The ſtatute for the diſtribution of eſtates, is as fol- 
lows—< That the courts of probate, ſhall and are em- 
« powered to order and make a juſt divifion and diſ- 
cc tribution of all the eſtate both real and perſonal of 
« any inteſtate, which ſhall remain after deducting 
tc debts and charges, in manner following, viz. One 
ce third part of the perſonal eſtate to the wife of the 
« inteſtate (if any there be) forever ; beſides her dow- 
« eror thirds in — houſes and land, during life; 
« where ſuch wife ſhall not otherwiſe be endowed ; 
« and all the reſidue and remainder of the real and 
« perſonal eſtate by equal portions to and among 
« the children and thoſe who legally repreſent them, 
« Nc.“ 


The law reſpecting the ſettlement of inſolvent 
_ eſtates, is expreſs, that the judge of probate ſhall Or- 
der the widow's dower firſt to be ſet out accordin 
law; and the reſidue and remainder of ſaid 7 Fon 
both real and perſonal, with that aſſigned to her for 
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dowor, under the incumbrance of her holding it for 
life, the judge ſhall order the executor or adminiſtra» 
tor to ſell, &c. Ne 


By theſe laws the widow's dower is preferred to 
heirs or creditors ; the laws of a _ or ſtate, de- 
termine, where there is no will, to whom a man's 
eſtate ſhall go upon his deceaſe ; and our law is ex- 

reſs, that the wite ſhall immediately upon and after 
er huſband's death, have right, title and intereſt, by 


way of dower in and unto one third part of the real 


A bankrupt 
may after aſ- 
ſigning his pro- 
perty to com- 
miſſioners have 
an action for a 
tort committed 
before. 


eſtate of her ſaid huſband, &c. that there is no room 
left for a doubt as to her right. The law points out a 
method how dower ſhall be aſſigned and ſet out to her, 
and the time in which it is the duty of the heirs to do 


it, and alſo her remedy in caſe it is not done; but this 


doth not affect her right, it is only preſcribing a me- 
thod for aparting to her to hold in ſeveralty what ſhe 
had a right to poſſeſs in common. 


This judgment was affirmed upon a writ of error in 
the ſupreme court of errors. | ; 


Stanly verſ. Duhurſt. 


CTION of the caſe declaring that in A. D. 
1789, the plaintiff held a note againſt him of 
about & 600, which was nearly paid : and to vex 
and diſtreſs the plaintiff, the defendant prayed out 
an attachment againſt him on ſaid note to attach his 
goods to the amount of £450, and did attach his 
goods to a very large amount, and took them away 
and detained them from him until 1792, although he 
offered him good ſecurity for the debt, which was 
due; whereby he loſt the ſale of ſaid goods and many 
of them were greatly damaged and hurt, when very 
little or nothing was due on ſaid note. 


Plea in abatement, that upon application of the 
plaintiff made to the general aſſembly in May laſt, for 
an act of inſolvency to be paſſed in his favour, ſaid 
aſſembly enacted and reſolved, that upon his reſigning | 
up all his eſtate for the benefit of his creditors, he 
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ſhould thereafter be protected from arreſt and impri- 
ſonment, for and on account of any debt before that 
time made and contracted ; that he had accordingly 
reſigned all his eſtate, intereſt and debts, into the 
hands of commiſſioners, for that purpoſe appointed, 
and by law he had no right to have and maintain 
this action; the cauſe of which accrued before the 
paſſing of ſaid act of inſolvency. 


To this plea the plaintiff demurred, and judgment 
that the plea was inſufficient. 


By the court This action is founded in tort and 
not on contract, and was not transferred by ſaid 
aſhgnment. 


Barns verſ. Finch. 


CTION on note dated the 224 of December, In an a&ion on 
A A. D. 1788, for £32, to be paid in joiner's a note for join- 
work, only, within two years from the date. dar vill be 
Plea in bar that in December A. D. 1788, he ap- barred, if the 
plied to the plaintiff for his directions reſpecting his — 2 
performing ſaid work, and offered and tendered to ance and the . 
perform ſaid work to the full amount of ſaid note, as plaintiff neg- 
faſt as it could be done; and ever ſince had ſtood rea- _ to 2 

dy to perform ſaid work, but the plaintiff had never 
provided any work for him to do, nor given him any 
directions concerning the ſame. Which plea was 
traverſed by the plaintiff. Iſſue to the jury. The 
jury found a verdict for the defendant in the terms of 
the plea. 


The only queſtion of law in this caſe was, whether 
the defendant had not done all that he could do, in 
order to pay his note? And whether the plaintiff's 
negleCting to provide work for him, was not a ſuffici- 
ent excuſe and juſtification for his not having perform- 
ed it. The court were of opinion with the jury 
that it was, and that this was the genuine meaning 
and intention of the parties in the contract. 
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Ebenezer Bundy ver/. Peter Sabin. 


A queſtion a RIT of error to reyerſe a judgment of a juſ- 

bout the title to tice of the peace in an action of treſpaſs 

a highway, net brought by Sabin againſt Bundy; declaring that 

. on the iſt of May inſt. he was, and long before had 

a . . 

juſtice to try. been ſeized and poſſeſſed in fee ſimple of about 84 

| acres of land, called the Joſeph Marcy lot, adjoining 
on the ſouth fide upon an old pathway, leading from 
the defendant's houſe weſterly through lots, into the 
highway leading to Woodſtock 
on Abel Alton's land, &c. which lot was well in- 
cloſed with fence ; that the defendant on the 1ſt of 
ſaid May and on divers other days did without law 
and right break down the bars and fence of the plain- 
tiff incloſing ſaid lot, and let his cattle out of his paſ- 
ture to bis damage 4o/. Writ dated 24th May, 
A. D. 1793. I 


The defendant plead in bar, that in A. D. 1738, 
when the plaintiff's ſaid lot of land was ſurveyed and 
laid out, there was laid out a public highway leading 

by ſaid lot, north of ſaid Abel Alton's, eaſtwardly to 
Quinabes river, four rods wide, on which the olain- 
tift's lot is bounded ; and that ſaid highway had been 
improved for a highway for more than fifty years ; 


and the plaintiff about two months before the date of 


his writ did without right erect a fence acroſs ſaid 
four rods highway, to the annoyance of travelling ; 
and the defendant having occaſion to travel in ſaid 
road, pulled down ſaid fence erected thereon by the 
plaintiff as aforeſaid, as well he might, and which was 
the ſame and all the treſpaſs in the declaration com- 
plained of. 


The plaintiff replied and traverſed there having 


been any ſuch highway laid out, and its having been 
improved for a highway, and the plaintiff's lot 
bounding upon it; and alſo his having erected a 
fence thereon to the annoyance of travelling as the 
defendant in his plea had alledged. 


„and is bounded weſt . 


| 
| 
| 
| 
1 
| 
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The defendant rejoined and affirmed his plea; on 
. which the parties were at iſſue. The defendant mov- 
ed, that as the title of the highway was put in ifſue, 
the juſtice could not try it; and offered bonds agree- 
ably to the ſtatute to remove the cauſe to the county 
court, and the juſtice refuſed to grant his motion,— , 
The defendant then offered copies from the proprie- 
tors records to prove that ſaid highway of four 
rods was laid out; alſo, evidence to prove that it 
had been improved for a highway more than fifty 
years; both which the juſtice refuſed to admit; and 
proceeded and gave judgment, that there was not in 
A.D. 1738, any highway laid out there, nor had it 
ever been improved for 'a highway, &c. &c. and for 
the plaintiff to recover 15/ damages and his coſt— 
_ which the defendant filed a bill of exceptions, 
ich was allowed. | 


Errors aſſigned—1ſt, That the title of ſaid high 
way was put in iſſue by the pleadings, and the juſtice 
had no right to try it—2d, That ſaid juſtice ought to 
have admitted the proprietors' records to prove the 
laying out of ſaid highway, and alfo the evidence to 
prove that it had been uſed as ſuch. | 


Judgment—Manifeſt error in both points aſſigned 
for error. For the juſtice had no right to try 
the title to the highway, but if he did he ought 
to have admitted the evidence both of the title and 
the uſe of it, as a highway. 


Jareb Dyer ver/. John Girard. 


x CTION of debt by book demanding (40. Plea A clerk's re- 
k 


in bar, that having prayed oyer of the plaintiff's 2 — 


„it conſiſted of the following charges, viz. 174 cipal fie. bo 


barrels of beef at 36/ per barrel, and 42 barrels and more than be 
a half at 18/ per barrel; which beef the plaintiff was received. 
to deliver well packed and inſpected, upon a contract; 

and that the defendant got faid beef repacked and in- 

ſpected at New-London, and it fell ſhort eight bar- 

rels in weight ; which with the coſt of repacking, in- 

ſpecting and ſalt, amounted to £24-18-11 lawful 
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money, and the plaintiff having received a part of 
the pay, gave an order to Willoughby, his clerk, in 
the words following, viz. Mr. Girard, pleaſe to ſend 
me the balance due for the beef ſold you, and this 
ſhall be your receipt for the ſame — Jareb Dyer.— 
Upon which he paid the balance to ſaid Willoughby, 
and ſaid clerk endorſed on ſaid order, November 3d, 


1792, Received on the within order 686 dollars and 


2, being the balance—per R. Willoughby. And 

ereupon he ſays, that he hath ſettled and paid the 
plaintiff in full foe ſaid beef and is therefrom exone- 
rated. 


The plaintiff replied, that ſaid beef was well put 
up at Canterbury, well packed ang inſpected, and de- 
livered according to ſaid contract; and he ought not 
to be barred, without that that the defendant had ſet- 
tled and paid the plaintiff in full for ſaid beef and is 
therefrom exonerated. Upon which the parties were 
at iſſue to the jury. The queſtion was, whether 
Willoughby's receipt was a receipt in full; and whe- 
ther he had right to ſettle for leſs than the whole ſum 
the beef amounted to; for the defendant had kept 
back the ſum of £24-18-11 out of the price of the 
beef. The plaintiff offered Willoughby to prove that 
he had no orders from him to make any ſettlement ; 
but he was not admitted to ſwear any thing, which 
might contradict his receipt. The plaintiff then of- 
fered proof, that he gave Willoughby parol orders, 
not to ſettle ; and this proof was not admitted; as 
the written order was what the defendant had to act 
upon, if that conveyed a power to Willoughby to 
ſettle, he had it ; if not, then there was no ſettlement, 
and this muſt depend upon the conſtruction of the 
written order given. The jury found a verdict for 
the plaintiff, and ( 24-18-11 damages, which was ac- 
cepted by the court. It is clear, that Willoughby's 
receipt upon the order, is conclufive upon the plain- 
tiff to the amount of what he received, but no fur- 
ther; for it contained no authority to ſettle and diſ- 
charge the debt for any leſs ſum than the whole price 
of the beef. 
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John Livingſton, adminiſtrator of John Living- 
ſton, deceaſed, ver. Abel. | 


CTION of debt on a judgrhent recovered by A plaintiff may 


ſaid John Livingſton, deceaſed, in his life time. admit his _ 


On the ſecond day of the court to which this action mend on paying 
was brought, the plaintiff by a written motion, ſtated G07 
to the court, that the plaintiff was miſ-deſcribed ; 
that the plaintiff's chriſtian name was Catharine, 
and not John, and that ſhe was executrix of the laſt 
will and teſtament of ſaid John Livingſton, deceaſed, 
and admitted that her writ ought to abate, and prayed; 
pun to amend on paying coſt, and to inſert in the 
writ Catharine, in the place of John ; and inſtead of 

5 adminiſtrator to inſert executrix of the laſt will of the 
; faid John, deceaſed. The county court refuſed to 
ö grant liberty to amend, and the plaintiff appealed to 
g this court; and this court granted to the plaintiff liber- 


k to amend her writ as moved for upon paying the 
t coſt, which was accordingly done. A queſtion then 
: aroſe. whether the coſt ſhould be paid up to this time, 
t or only to the time it was tendered in the county 
; court, for the plaintiff then agreed, that her writ 
1 ſhould abate and tendered the coſt, and the only queſ- 
4 tion was whether ſhe might amend. By the court— 
3g The colt muſt be paid up to this time; it being a 
8 doubtful queſtion whether ſhe might amend or not; 
t and being now ſettled for the firſt time. 

f The defendant then plead in abatement that ſaid 
e writ as amended had never been ſerved on- the defend- 
T ant, by giving him twelve days notice—demurrer. 

< Judgment—That the plea in abatement is inſuf- 
5 ficient ; in all caſes where the law admits of an amend- 
1 ment, it conſiders it to be the ſame action, amended; 
I and of this the defendant has had ſufficient notice in 
5 court; and alſo compenſation by receiving the coſt. 


de This is not different from the common caſes where the 
ö 1 


—  _—_— — 
* _ — A 
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defendant had plead the ſame things in abatement, and 
the court had abated the writ ; for on payment of coſt, 
the plaintiff might have amended it; the plaintiff ad- 
mitting her writ to abate doth not alter this caſe. 


James Rogers ver/. William Moor. 


CTION of book debt—Plea—owe nothing. II- 
ſue to the jury. 


The plaintiff produced his book which contained no 
articles charged after the 7th of November 1791. 
The defendant then produced and read a note given 
by the plaintiff to the defendant, in the words follow- 
ing, viz. November jth A. D. 1791, for value re- 
ceived I promiſe to pay to William Moor, the ſum of 
feven pounds lawful money, it being for balance on ſet- 
tlement of accounts, James Rogers.—And ſtated, that 
at this time there was a ſettlement of all antecedent 
accounts ; and objected againſt any articles charged 
and delivered previous to that time, being exhibited 
to the jury. 

The plaintiff did not object againſt the note's being 
read in evidence under this ifſue ; nor deny but that 
there had been a ſettlement, but ſaid, that there were 
ſundry articles in his account, which at the time of 
ſettling were not brought in and allowed, becauſe the 
defendant affirmed that he had paid the plaintiff's fa- 
ther for them; but he had ſince found that the de- 
fendant deceived him, and that he had not paid his 
father for ſaid articles, and this he offered to prove. 


By the court—As the ſettlement is admitted and 
the plaintiff's claim is only for miſtakes made in 
the ſettlement, this action is improper, and the 
plaintiff mult reſort to his proper action, grounded on 
faid miſtakes—upon which the plaintiff withdrew his 
action. Kirby's reports, Punderſon vs. Shaw, 150— 
Root's reports, State vs. Lawrence, 397. 
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\ CTION of debt by book—Plea owe nothing. Action 8 book 

r 
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Iſſue to the court. The plaintiff's book was lies for one half 

or one half of certain expenditures in making repairs 3 
on a veſſel, of which the plaintiff and defendant were joint benefit of 
joint owners, and for their joint benefit; the defend- both plaintiff 
ant contended that this action did not lie in ſuch d defendant. 
caſe, but an action of account; but the court were of 
opinion that the action was proper, and gave judg- 
ment that the defendant did owe by book, &c.' and 
for the plaintiff to recover. BETS 


| Jacob Watſon ver/. Hart and Perkins, admini- 
| ſtrators of Eraſtus Backus. 


PPEAL from probate. The appeal was taken One appeal 
from the following orders and decrees of the from probate 


8 cannot 
court of probate, viz. eral — 


An order opening the commiſſion of commiſſion. orders of pre- 
ers on the eſtate of ſaid Eraſtus, it — 
upon the application of Jonathan Pierce, afte 


r it had 
been once opened and cloſed, and after the firſt lim- 
itation had expired, in order to give ſaid Jonathan 
1 an opportunity to exhibit his claim againſt ſaid 
Eltate— 


An order for the adminiſtrators to pay ſaid Pierce 
A 15 in full of a claim for the avails of certain ſaddles 
ent by John Huntington, on freight, when he went 
in a veſſel of ſaid Backus's, the avails of which were 
ſent back with other property of his to ſaid admini- 
ere and by them inventoried as ſaid Backus's 
eſtate BA 


And for refuſing to give an order to the admini- 
ſtrators to pay him, ſaid Watſon {30, due him by 
note, which was ſecured by a mortgage from ſaid 
Backus, and by ſaid Watſon had been given up to ſaid 
adminiſtrators. 
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Upon which appeal, ſaid Watſon gave a bond to 
the adminiſtrators only, conditioned to proſecute his 


appeal, &c. 


The appellees plead in abatement of the appeal, 
that the appellant had joined ſeveral matters in his 
appeal which were diſtinct in their nature and by law 
could not be joined in one appeal.—2d, That the 

bond was taken to the adminiſtrators only, when ſaid 
Pierce was a party in intereſt. 


By the court—The plea in abatement is ſufh- 
cient ; becauſe the decrees are ſeveral in their nature, 
and affect different parties in intereſt, ſo that they 
cannot be embraced in one appeal; and faid bond i is 
taken only to ſaid adminiſtrators, whereas Pierce ig 
a party as to the order for opening the commiſſion. 


Hurlbut, &c. ver/. James Rogers. 


A cauſe not CTION of treſpaſs for taking and carrying 
pes in away 200 loads of ſea weed from a certain farm 
e county 


court, cannot e plaintiff*s, containing eighty acres, demand- 


be made ſo by ing { 14gdamages. | 
— The defendant plead not guilty. Iſſue to the jury. 
F Upon reading the declaration, the court obſerved 
that the cauſe was not appealable; the e de- 
manded being but £ 14. 


The parties agreed and moved the court to amend 
the declaration by increaſing the ſum demanded in 
damages to { 24. 


By the Court—The cauſe not being appealable in 
the county court, nothing the parties can do can ſuſ- 
tain it in this court. 


| Chauncey Bulkley, &c. Executors of Oliver 
| Bulkley ver/. Clark. 


Aſſumpſit will 
lie in favor of 
A colleQor a- 


RIT of error to reverſe a judgment of a juſ- 
tice in an action of indebitatus aff! umpſit, 
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brought by ſaid Clark vs. ſaid Executors, for money gainſt an ad- 
paid for the uſe of ſaid Oliver and the defendants, 3 for 
declaring that he was collector of taxes in A. D. 1769, — vg, 
1770, 1771, and in 1772; that ſaid Oliver was 46 
charged in his tax bills Z 1-3-1 which he never paid; 
that in A. D. 1781 he died, which ſum the defend- 
ants had never paid fince his deceaſe; and that 
the plaintiff had been obliged to pay ſaid ſum due for 

taxes and the intereſt, which he did for the uſe of the 
defendants, they having ſufficient effects in their 
hands to pay all faid Ohver's debts ; that thereupon 
the defendants became liable in their faid capacity to 
pay ſaid ſum and intereſt, and did in conſideration 
thereof aſſume and promiſe. 


Plea—non aſſumpſit. The evidence being intro- 
duced on the part of the plaintiff and on the part of 
the defendants, the defendants demurred to the evi- 
dence, and moved the court that the plaintiff ſhould 
be compelled to join in the demurrer to the evidence, 
which the juſtice refuſed to order. The defendants 
then moved for liberty to alter their plea, and to plead 
the ſtatute againſt frauds and perjuries, in bar of the 
action; this alſo the juſtice denied; and proceeded 
and gave judgment that the defendants did aſſume 
and promiſe and for the plaintiff to recover Z 1-14 
damages and coſt. 


Errors aſſigned were—1ſt, That the declaration was 
inſuſhcient—2d, That the juſtice ought to have com- 
pelled the plaintiff to have joined in the demurrer to 
the evidence—3d, That the juſtice refuſed to ſign a 
bill of exceptions tendered on that account—and 4th, 
That the juſtice would not allow the defendants* at- 
torney to except againſt the declaration. 


cy” ww 


The defendant in error plead in abatement, that 
errors in fact and errors in law were joined in ſaid 
r writ, which by law may not be done. 


Judgment—Plea in abatement inſufficient ; the 

errors in fact being immaterial.  'The plaintiff then 

ſ- ftruck out of the writ the errors in fact; and the de- 
& ſendants plead nothing erroneous ; and the judgment 
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of the court was, that there was nothing erroneous in 
the judgment complained of. 
By the court This action is an action of aſſump- 


ſit for ſo much money, which the plaintiff has been 
obliged to advance and pay for the defendants and 


vhich they ought to refund to him. No party is com- 


Upon an in- 
formation for a 
high miſdemea- 
nor at commen 
law, the court 
may impriſon 
in Newgate. 


Chancery will 
relieve againſt 


pellable to join in a demurrer to parol evidence ; and 
there ſeems to be no ſenſe in demurring to the evi- 
dence, in a caſe, where the iſſue is joined to the court, 
who are in ſuch caſe judges of law as well as of fact; 
and the defendants might have availed themſelves of 
the ſtatute againſt frauds and perjuries under the iſ- 
ſue of non aſſumpſit, if their caſe came within it. — 
Vide Eno vs. Roberts, Kirby's Rep. 398. 


State wverſ. Daniel Wilſon a N egro. 


NFORMATION at common law for a high miſ- 
demeanor and breach of the peace, for threaten« 
ing to kill and murd?r Mrs. Wheat and the family of 
Capt. Wheat, when he was from home, and actually 
ſtabbing one John Gordon and for other outrageous 
conduct ; of which he was convicted and ſentenced 
to Newgate priſon for eighteen months, as a common 
law puniſhment. 


This point was ſettled and adjudged at Hartford, 
ſuperior court September term, A. D. 1790, on an 
information of the State's attorney vs. William Steel, 
brought at common law for a high miſdemeanor. 


On this information Steel was found guilty by the 
jury, and the court gave ſentence againſt him that he 
ſhould be confined -in Newgate priſon eighteen 
months, there to be kept to hard labor. This judg- 
ment was afterwards affirmed in the ſupreme court of 
errors. 


Wolcott very. Noah Day. 


RIT of error to reverſe a decree in chancery 
of the county court, on a petition preferred 
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ſaid arbitration and faid „ he had found a 8 in 


diſcharge under the hand of ſaid Noah given before 
ſaid arbritation, which diſcharged him from all de- 
mands, and included ſaid final ſettlement note, which 
at the time of ſaid arbitration was loſt, miſlaid, and 
wholly out of his power to produce ; and which dif- 
charge he had ſhewn to ſaid Noah Day, and by him 
was recognized to be genuine z and he faid Noah 
had in conſequence thereof given orders to John Day 
his attorney, not to purſue ſaid execution; yet ſaid 
John Day refuſed to obey ſaid orders, and was preſ- 
ſing him with ſaid execution—praying to be relieved 
againſt ſaxd judgment and execution. Plea in abate- 
ment—that the petition did not contain ſufficient 
grounds for relief in chancery. Judgment of the 
county court That the plea was ſufficient and that 
the petition abate. 


Error aſſigned, was That ſaid county court ought 
to have judged ſaid plea in abatement inſufficient. 


Plea—nothing erroneous. Judgment—manifeſt 
error. 


By the court—There cannot be a clearer caſe, than 
that ſtated in the petition: the petitioner was preſ- 
ſed with an execution for a debt from which he had 
a diſcharge, which by accident he was prevented from 
producing at the arbitration, and which the creditor 
acknowledged to be genuine, and had given orders to 
his attorney to ſtay proceeding againſt him; and that 
the attorney obſtinately refuſed to obey ſaid orders. 


William Potter very. Thomas Allin, Finch, &c. 
of the city of London. 


 CTION of debt by book. The defendants A citizen of this 
| prayed oyer of the book, and recited it, which ſtate may ſue a 
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ſubje& of Great contained a charge for wages as a ſeaman on board 
Britain on % the ſhip Hebe, from London in Great-Britain to An- 
in England. An tigua, and from thence to New-London ; and there- 
alteration of the upon they defend, plead, and ſay, that the plaintiff 
IN excuſes of his action ought to be barred ; becauſe they ſay, 
25 — that on the 29th day of October A. D. 1789, the 
veſſel. defendants and the plaintiff were all ſubjects of the 
| king and kingdom of Great-Britain, and under alle- 
giance to ſaid king, and never were citizens or ſubjects 
of, or reſident in any of the United States, nor under 
- allegiance to them or either of them; and that the de- 
fendants had ever fince reſided in Great-Britain, and 
there had a plentiful eſtate to ſatisfy all their debts ; 
and that the charges in ſaid account were for wages 
earned on board the ſhip Hebe, in conſequence of 
the plaintiff's entering into a certain written s pou 
ment contained in a portage bill, in the city of Lon- 
don in Great-Britain; which is as follows, viz. from 
London to St. John's in Antigua, from thence to Ja- 
maica or America, from thence to London, or to 
ſome port in Great-Britain or iſlands that ſaid ſhip 
failed on her voyage from London to St. John's in An- 
tigua, and thence proceeded therein to New-London 
in America, at which port laſt aforeſaid the plaintiff 
on the i 5th of October A. D. 1790, deſerted from 
ſaid ſhip; and ſoon after ſaid ſhip proceeded from 
faid port of New-London to the iſland of Jamaica, 
whither ſhe was bound. | 


The plaintiff replied, that the defendants ordered a 
deviation from the voyage for which he ſhipped, and 
thereby broke their contract with him; that he had 
married a wife at ſaid New-London, and had become 
a citizen of the ſtate of Connecticut, and an inhabi- 
tant of the town of New-London, and that ſaid ſhip 
after her failing from ſaid iſland of Antigua proceed- 
ed to the iſland of Jamaica, in the cone of the de- 
tendants' buſineſs, and by their direction to New- 
London in America, which was a deviation and a 
breach of the contract on the part of the defendants ; 
and he left ſaid ſhip as well he might, without that 
that the plaintiff was a ſubject of the king of Great- 
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Britain, and without that that the plaintiff deſerted 
from ſaid ſhip. 

The defendants affirmed over, that the plaintiff was 
a ſubject of Great-Britain, and that he did deſert 
from ſaid ſhip in the port of New-London, as alledg- 
ed in his plea in bar; the plaintiff demurred to the de- 
fendants rejoinder. 

By the court Two queſtions ariſe upon theſe plead- 
ings—1ſt, whether this court has juriſdiction of this 
cauſe, as the contract was made in a foreign juriſ- 
diction, when both parties were ſubjects of that juriſ- 


diction, and the defendants ſtill are, whatever the 


plaintiff may be—2d, admitting that the court hath 
juriſdiction, whether, upon theſe pleadings the plain- 
tiff is entitled to recover. 


The queſtion of juriſdiction, is to be confidered in 
three points of light ; as it reſpects the plaintiff, as 
it reſpects the Ev. xt Bred and as it reſpects the place 
where the cauſe of action aroſe. 


As to the firſt point under the queſtion of juriſ- 
diction, the defendants have alledged in their plea in 
bar, that on the 29th of October A. D. 1789, the 
plaintiff and defendants were all ſubjects of the king 
and kingdom of Great-Britain and under allegiance 
to ſaid king; that they never were citizens or ſub- 
jects of, nor reſident in any of the United States, 
nor under allegiance to them or either of them; and 
that the defendants have ever ſince reſided in Great- 
Britain, and there have ſufficient eſtate to pay all their 
debts ; and that the plaintiff on the 15th of October 
A. D. 1790, at New-London, deſerted from ſaid 
ſhip—none of theſe allegations except the plaintiff's 
dung ſaid ſhip being traverſed or denied are ad- 
mitted. hs 


The plaintiff in his reply, ſays, that he left ſaid ſhip 
at ſaid New-London on the 15th of October A. D. 


1790, and that he had become a citizen of the ſtate 
of Connecticut, had married a wife in ſaid New- 
" K 
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London and become an inhabitant of ſaid town, and 
that he ought not to be barred without that that he 


was a ſubject of the king of Great- Britain and deſert- 


ed from ſaid ſhip at ſaid New- London The firſt fact 
traverſed, is no where alledged in the plea unleſs it be 
neceſſarily implied, in the plaintiff's being a ſubject 
of Great- Britain on the 29th of October A. D. 1 1 
The ſecond point traverſed is an inſerence of law from 
the facts diſcloſed in the pleadings, for it is agreed by 
both, that the plaintiff left the ſhip on ſaid 15th of 


Ctober. 


The defendants rejoin arid ſay that the plaintiff is 
a ſubject of Great-Britain, and that he did deſert the 
ſhip at ſaid New-London on ſaid 15th day of October 
A. D. 1790—The traverſe being immaterial makes no 
alteration in the ſtate of the Fats diſcloſed in the 
pleadings, which are, that on the 29th of October A. 
D. 1789, the plaintiff and defendants were all ſub- 
jects of the king of Great-Britain ; and that they ne- 
ver were citizens of, nor reſident in any of the Uni- 
ted States, nor owed allegiance to them, &c. which 
muſt relate to the time before the 29th of October 
A.D. 1789, for the words are, never were ; had the 
words been that on the 29th of October A. D. 1789, 
they were ſubjects of the king of Great-Britain, and 
that they never were, are not, nor have been citizens 
or ſubjects of the United States, or either of them, it 
would have included the plaintiff, and covered all the 
time up to the time of the plea, and muſt have been 
anſwered ; and it is expreſsly alledged, that the plain- 
tiff had become a citizen of the ſtate of Connecticut, 
and an inhabitant of the town of New-London, which 
is not denied; he had right, of conſequence, to main- 
tain an action at law here; but be this as it may, a 
ſubject of the king of Great-Britain, who is in amity 
with the United States, hath right to maintain per- 
ſonal actions in this ſtate. 


The ſecond point which reſpects the defendants, is 
rather more doubtful ; although it be true, that cri- 
minals who flee from the laws of their country into a 
foreign juriſdiction to eſcape puniſhment ; and debt- 
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ors to avoid the juſt demands of their creditors, are 
according to exiſting laws and uſages, there ſcreened 
and protected by ſuch juriſdiction, from the demands 
of juſtice, as they muſt be, without the aid of ſuch 
Juriſdiction to take or proſecute them ; yet it is a 
practice except in the caſe of an alien enemy, highly 
derogatory to any government in a civilized country, 


Great doubts aroſe in the minds of ſome of the 
judges upon this point, but the court got over them, 
upon the ground that the plaintiff had right to proſe- 
cute an action for the recovery of hisdues in this ſtate; 
that actions of this nature had been ſuſtained againſt 
foreigners, where their perſons or properties had been 
attached and holden—that the evidence of the facts, 
and alſo of the law, under which the contract was 
made, may be produced and certified to the court 


ties. 
As to the third point, under the head of juriſdic- 


tion, viz. that which ariſes from the place where ſaid 
contract was entered into and the cauſe of action aroſe. 


The court conſidered this as a perſonal right in the 


plaintiff, and franſitory where ever he went, and that 
there was nothing in this objection to ouſt the court 


of juriſdiction. 


With reſpect to the ſecond general queſtion, which 


was, whether admitting the court to have juriſdiction 


the plaintiff upon the pleadings was entitled to reco- 


ver. 


The contract is in writing, and there is no diſpute 
with reſpect to it; the plaintiff agreed to go a voyage 
in the ſhip Hebe, as a mariner, from London in 
Great-Britain, to Antigua in the Weſt-Indies; from 


thence to Jamaica or America, from thence to Lon- 


don or ſome port in Great-Britain or the Iſlands by 
Iſlands muſt be underſtood, Iſlands of Great-Britain, 
lying near or adjacent to that kingdom —and from 
Antigua to Jamaica, or America, is in the disjuncture 
to one or the other, but not to both; from Antigua 


here, and ſubſtantial / juſtice be done between the par- 
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they ſailed to New-London in America, and from 
thence to Jamaica. At New-London the defendants 
Altered the voyage and ordered a deviation, which 
was to go to Jamaica, and the plaintiff left the ſhip, 
which he had good right to do—and if it be conſi- 
dered that the ſhip ſailed firſt from Antigua to Jamai- 
ca, and from thence to New-London in America, the 
caſe would be ſtronger in favour of the plaintiff, and 
the defendants breaking their contract the plaintiff be- 
came releaſed from his obligation to remain on board 
ſaid ſhip, and entitled to his wages up to that time, 
to be paid him at the place of ae. | 


Judgment—Rejoinder of the defendants inſufh 
cient and for the plaintiff to recover. | 


Middleſex County, December Term, A. D. 1793. 


Ruſſel ver. Cornwell. 


RROR to reverſe a decree in chancery of the 
FE county court, on a petition brought by faid Ruſ- 
el againſt ſaid Cornwell, ſhewing that ſaid Cornwell, 
on the 20th of Dec. A. D. 1770, made and executed 
his note to Nehemiah Higby, for fix pounds lawful mo- 
ney, payable on demand with intereſt; that on the 15th 
of December A. D. 1172, ſaid Higby, for a valuable 
conſideration aſſigned ſaid note to the petitioner ; and 
on the iſt of January A. D. 1789, the petitioner gave 
notice to ſaid Cornwell of ſaid aſſignment, and de- 
manded payment, ſaid Higby being a bankrupt ; that 
he ſued ſaid note to November county court A. D. 
1789, and ſaid action was continued to April court 
A. D. 1790, when ſaid Cornwell produced and plead 
a diſcharge of ſaid note from ſaid Higby, 'in bar of 
ſaid action, dated the 13th of April A. D. 1790, 
whereby the petitioner was debarred from recovering 
on ſaid note, and ſubjected to a large bill of coſt, al- 
though no part of ſaid note had ever been paid—and 
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prayed that ſaid Cornwell be ordered to pay ſaid note 
to the petitioner. 


Plea in abatement—That ſaid petition and the mat- 
ters therein contained were not ſufficient to grant any 
relief to the petitioner. Upon which the county court 
gave judgment—that ſaid petition be negatived. 


Errors aſſigned - iſt, That ſaid petition was ſuffici- 
ent and ought ſo to have been adjudged ad, That the 
court had not anſwered the ifſue put to them. 


t—Manifeſt error. Every iſſue in law or 
fact joined by the parties and put to the court, muſt 
be anſwered directly; which was not done in this 
caſe. Root's reports, Smith vs. Bellamy, 200—Gates 
vs. Nobles, 344—and Woodworth vs. Clark, 542. 


Samuel French, jun. verſ. Zacheus Lyon. 


ETITION in chancery, ſhewing that the peti- 0 — 


P tioner gave a clear deed of about four acres of ritten agrees | 
nd, worth { 150, to ſaid Lyon, dated the 16th of ment to recon- | 


April A. D. 1789, for the ſecurity of a debt he owed vey on paying 


debt, is 2 


| faid Lyon of {60—That he took back from ſaid Lyon ** 
at the ſame time a written defeazance, wherein ſaid PIO 
Lyon engaged that upon his paying him £60 by the 


firſt of April then next, and intereſt, that he would 
. releaſe ſaid land back to him; that afterwards the 

l petitioner was attached for a debt by the inſtigation | 
> of ſaid Lyon, and the petitioner applied to ſaid | 
1 Lyon to give bail for him, and he refuſed, unleſs 1 
> the petitioner would give up ſaid defeazence, which 
£ he did; that thereupon ſaid Lyon claimed to hold | 
t ſaid eftate abſolutely, unleſs he would give him ten | 
. per cent. intereſt on ſaid debt, and inſtead of return- 

t ing ſaid original defeazance, after he was completely | 
d indemnified on account of his giving bail, he gave | 
f him another writing purporting to be a defeazance, | 
„ upon the petitioner paying other and further large 

9 ſums to the amount of { 142 when only £60 and in- 

[- tereſt was due and that ſaid Lyon had commenced | 


d 2 ſuit agaipſt him for the land, and praying for a dif 


and ſeveral ob- 
ligation, the ob- 
ligee hath rem- 


ther of the ob- 
ligors or their 
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covery from the reſpondent and for relief. The re- 
ſpondent being put upon oath, and ſaid deed produc- 
ed, and alſo the defeazance by the petitionee, which 
was in the words following, viz. This certifies that I 
have agreed with Samuel French, jun. that if ſaid 
French pays me {63-12 lawful money, by the firſt of 
April next, then I promiſe to give him back a deed 
of ſaid land—Dated 16th of April A. D. 1789. 


The court, on hearing the petition on the merits, 
found the facts alledged to be true, and adjudged 
faid eſtate to be redeemable—and ordered and direct- 
ed that the petitioner have liberty to redeem ſaid 
eſtate upon his paying the principal of ſaid debt, and 
the intereſt, by the 1ſt of February then next. 


Chauncey Bulkley verſ. Wright and Little, ex- 
_ ecutors of Noah Bulkley. 


ETITION in chancery, ſhewing that in March 

A. D. 1775, the petitioner and ſaid Noah and 
Oliver Bulkley were in partnerſhip in trade; that they 
diſſolved their partnerſhip, and entered into written 
articles of agreement that the petitioner ſhould pay 
all the company debts ; and if they exceeded {350 
ſaid Oliver and Noah, jointly and ſeverally, promiſed 
to pay two thirds of what the company debts ſhould 
exceed faid {350. That ſaid Noah died in A. D. 
1776, leaving a plentiful eſtate, a will, and the re- 
ſpondents his executors z that ſaid Oliver died in A. 
D. 1778, leaving a will, the petitioner and Joſeph 
Bulkley his exequtors, but no eſtate. That the com- 
pany debts — to Co- 10-2 lawful money, 
which exceeded ſaid £350 the ſum of £556-10-2, 
one third of which amounted to { 185-10, which was 
ſaid Noah's part to pay, and which neither he nor his 
executors had ever paid, and being without remedy 
at law prayed that the reſpondents be ordered to pay. 


The reſpondents plead in abatement, that the peti- 
tioner had adequate remedy at law. | 
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Judgment—that the plea in abatement. was ſuffici- 
ent. For the engagement ſet forth in the petition is | | 
ſaid to be joint and ſeveral between ſaid Oliver and | 
Noah; if ſo, either of them or their executors may be if 
ſued ſeverally, and Oliver ſurviving Noah, will be no | | 
impediment at law. 


The petitioner moved to amend his petition by | 
ſtriking out © ſeverally, which was allowed on pay- N 
ment of coſt. It being evidently a miſtake, for the peti- 
tioner had brought an action at law upon the ſame 
agreement againſt the reſpondents, declaring upon it 1 

joint, and failed becauſe his remedy was in chan- | 
cery only; he now ſeeks his remedy in chancery and 1 
fails becauſe he has deſcribed the agreement to be ſe- | 
veral as well as joint. | | 

| 


Starr verſ. Goodwill. 


RIT of error to reverſe a judgment of the 
| 8 . | la a bill of 
county court in an action of trover for a fle of a veſſel, 


veſſel's boat, brought by Goodwin againſt Starr. The with its appur- 
defendant by agreement plead ſpecially that ſaid tenances, the 
Goodwin in A. D. 1788, built the ſchoonor Abiah, d e 20t 
that he alſo built ſaid boat to go in her and for her 
aſe, that it had been with ſaid ſchooner in all her 
voyages, and is the only boat belonging to ſaid ſchoon- 
er; that ſaid Goodwin gave a bill of ſale of ſaid 
| ſchooner, with her tackle, apparel, furniture, and ap- 
purtenances, to Mr. Alſop, who ſold her to ſaid Starr, 
and by force of ſaid bill of ſale ſaid boat paſſed. The 
plaintiff demurred to this plea, and the queſtion was 
whether the boat paſſed by the bill of ſale, under the 
- deſcription of appurtenances 3 the county court 
judged that the boat did not paſs and gave judgment 
that the plea in bar was inſufhcient and for the plain- 
tiff to recover. 


Error aſſigned that ſaid county court ought to 
have judged ſaid plea in bar ſufficient. 


/ By the court There is nothing erroneous in the 
judgment complained of This judgment was aſfirm- 
eld by the ſupreme court of errors in June A. D. 1794. 
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New-Hawven County, January Term, A. D. 1794. 


Law wer}. Atwater, &c. 


In an action CTION for reſcuing Abiather Hull, whom the 
ores mono: plaintiff had cauſed to be attached on a note 
the plaintiff given to him by ſaid Abiather, dated the 15th of Oc- 
muſt prove his tober A. D. 1792, for 100 dollars, payable on de- 
Leb. mand, with lawful intereſt ; whereby he had loſt his 


debt, &c. 


Plea—not guilty—lflue to the jury. The plaintiff 
did not purſue his action upon the note, and had re- 
covered no judgment againſt faid Hull. The defend- 
ants objected againſt the plaintiff*s producing any evi- 
dence to prove his damages, as this was upon mean 
proceſs, and no judgment had been recovered. 


By the court—The plaintiff may produce his note 
and prove his damages—The plaintiff produced ſaid 
note which had ſubſcribing witneſſes; and the de- 
fendants denied that ſaid Hull ever executed ſaid note, 
and the ſubſcribing witneſſes not being preſent in 
court, the plaintiff offered to prove the execution of 
ſaid note by compariſon of the hand writing, but was 
not permitted to do it, as there were witneſſes to the 
note. The plaintiff then offered evidence to prove 
that ſaid Abiather had acknowledged that he ſigned 
the note—this being objected againſt, that although 
it would be good evidence againſt ſaid Hull kimſelf, 
yet it is no evidence againſt the defendants to conclude 
them—and the evidence not being admitted the plain- 
tiff was non-ſuited. 


Edward Tyler ver/. Atwater, Hull, &c. 
— CTION of treſpaſs for an aſſault and battery 


as well as ſum- 


monſes may be committed upon the plaintiff. Plea not guil- 
directed to in- ty, Iſſue to the jury. 

different per- | 

ſons to ſerve. The caſe was—A. Law prayed out a writ of attach- 


ment againſt Abiather Hull, one of the defendants 
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and had it directed by the juſtice to the plaintiff to 


ſerve, as an indifferent perſon, there being no proper 


officer to be had; and the plaintiff undertook to ſerve 


ſaid attachment on the body of ſaid Hull, which occa- 
ſioned the reſiſtance, aſſault and battery complained 
of. One point made in the caſe was, that a juſtice of 
the peace had no right or authority to direct an at- 
tachment to an indifferent perſon to ſerve in any caſe. 
The jury found a verdict for the plaintiff. 


By the court The law in the terms of it, makes 
no diſtinction between ſummonſes and attachments 
in this reſpect, and it has been long ſettled in prac- 
tice, for juſtices to direct attachments as well as ſum- 
monſes to indifferent perſons to ſerve, and in conſe- 
quence thereof they muſt have a right to command 
aſſiſtance, and to take bail, and to do whatever a pro- 
per officer might do in thoſe-caſes. 


Stephen Brunſon verſ. Ezekiel Brunſon. 
A CTION of the caſe, declaring, that the defend- 


ant in and by a certain writing or receipt, un- 

er his hand, and by him executed, dated the 14th of 

November 1785, acknowledged that he had borrowed 

of the plaintiff to the amount of ( 49-15-6 1-2 in ſtate 

notes; and that the defendant had never paid ſaid 
{tate notes, although often requeſted, &c. : 


A demurrer was given to this declaration, un- 
der which demurrer the following exceptions were 
taken—1ſt, That it was not ſtated what faid notes 
were worth in lawful money—2d, That there was 
no contract fet forth or alledged, in the delaration, 
only evidence of a contract, viz. a receipt in which 
the defendant acknowledged that he had borrowed 
ſaid notes—3d, That no breach of contract was 
ſufficiently aſſigned. 


By the court—The declaration is inſufficient ; for 
there is no averment that the defendant did borrow 
L 


A decleration 
muſt ſet forth a 
contract and 
not merely the 
evidence of one. 
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ſaid notes, only that there is a receipt by which he 
acknowledged that he had borrowed them—which is 
only an averment that there was evidence of his hav- 
ing borrowed them. A perſon's borrowing money 
or notes is a good conſideration of a promiſe to pay, 
either expreſs or implied ; but the declaration muſt 
fet forth a promiſe to pay, according to the operation 
of law upon the facts, or it will be bad upon a 
demurrer. 


Fairfield County, January Term, A. D. 1794. 


Nathaniel Seely and the Inhabitants of North 
Stratford, legatees under the laſt will and teſ- 
tament of Samuel Staples, ver/. the Executor 
of ſaid Staples. | 


An appeal muſt PPEAL from probate. The appeal was taken 
> om _ A on the 1ſt of January A. D. 1794, from the 
* ollowing orders of ſaid court of probate, viz. from 
bate within an allowance made to the executor of ſaid Staples, in 
eightcenmonths his account on the 16th of February A. D. 1789, of 
_ paſing /634-2-2 3 and on the 25th of ſame February a fur- 
er ſum of {218-11-9 ; and on the 28th of March 

A. D. 1791, of a further ſum of £{79-10-1 ; and on 

the 15th of November A. D. 1793, of a further ſum 

of {23-7-8, and for ſundry other allowances up to 


the 12th of December A. D. 1793. 


The appellee plead in abatement that the orders of 
probate made on the 16th and 25th of February A. D. 
1789, and on the 28th of March A. D. 1791, were 
made and paſſed more than eighteen months before 
the 1ſt of January A. D. 1794, when ſaid appeal was 
taken. | 


The appellants replied, that ſaid allowance of 
634-2-2, and of {218-11-9, and of C 79-10-1 with 
aid {23-7-8, and all after allowances up to the 12th 
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of December A. D. 1793, made to faid executor, were | 


only ſo many articles allowed, which made and com- 


ſed the general account of ſaid executor, and which + 


was finally ſettled and cloſed on the 12th of Decem- 
ber A. D. 1793, within eighteen months of the time 
ſaid appeal was taken—To this reply the appellee de- 
murred—and judgment that the reply was inſufficient, 
and that the appeal abate as to all thoſe decrees ex- 
cepted to in the plea of abatement. 


Thomas Belding and the Inhabitants of the 
town of Norwalk, ver/. Mary Silliman, ad- 
miniſtratrix of Gold S. Silliman, Eſq. de- 
ceaſed. 


RIT of error to reverſe a decree in chancery 


Silliman, being ſtate's attorney, recovered judgments 
for military delinquencies in ſaid Norwalk, to the a- 
mountof jo lawful money, for fines, and for { 3 5-6-6 
coſts ; for which ſums he took out executions and de- 
livered them to the ſheriff to collect, as appears by a 
letter he wrote to the petitioners in October A. D. 
1787 ; that he collected on ſaid executions the ſum 
of £ 41-6-2 of ſaid fines and Z 4-2-6 of faid coſts, 
which he paid to John Davenport, Eſq. and what 
became of the remainder of ſaid fines and coſt the 
petitioners had no knowledge. That in A. D. 
1782, they were indebted to ſaid Gold S. Silliman 
£10 for ſervices, paid him £2-14 in pat”; that in 
April A. D. 1786, he ſued them on book for 40, on 
which ſuit the petitioners were defaulted. and he re- 
covered a judgment for {40 debt and woſt, when at 
the ſame time they owed him but £7-6. That the 
petitioners were wholly ignorant of ſaid proſecutions 
for military delinquencies, until they received ſaid let- 
ter in October A. D. 1787, or of the law for the reco- 
very of fines for military delinquencies, whereby the 
towns were ſubjected to coſts—or that ſaid Gold 8. 
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Chancery will 
2 not relieve a- 
of the county court, on a petition brought gainſt groſs 
by the plaintiffs in error againſt ſaid adminiſtratrix; negligence, nor 
ſhewing that in the courſe of the war ſaid Gold 8. where the par- 

ty has remedy 
by a new trial. 
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Silliman had taken judgment for more than £ 7-10 in 

is ſaid action, until after the commiſhon on his eſtate 
had expired, ſaid eſtate having been repreſented in- 
ſolvent : that they were without remedy at law, pray- 
ing that an injunction be laid on ſaid execution. 


Plea in abatement in nature of a demurrer—and 
judgment of the county court that ſaid petition was in- 
ſufficient. 


Error aſſigned— That ſaid petition was ſufficient 
and ought ſo to have been adjudged. 


By this court There is nothing erronerous in the 
judgment complained of—If the execution is wrong 
the plaintiffs remedy is 7 a new trial; as to their claim 
they have been guilty of groſs negligence, in not ex- 
hibiting it to the commiſſioners in ſeaſon, againſt 
which chancery will not interpoſe to give relief. 


x 
* 


Litchfield County, January Term, A. D. 1794. 
Allen verſ; Friſbee and Wife. 


A promiſe RIT of error to reverſe a judgment of the 
_ county court, in an action brought by Friſbee 
diſcharge giv- and wife vs. Allen, declaring that on the 7th of Feb- 
en, is not cut ruary A. D. 1792, the defendant made a ſettlement 
off by the diſ- with the plaintiffs of an account the defendant had 
Ade with his wife, antecedent to her intermarriage with 

ſaid Friil,-© ; that there was found due to her the 
ſum /{ 4-12-3, beſides a debt due to Leaverit and 
company f { 6-1, for goods which ſhe had taken up 
at ſaid Leave:it's ſtore by verbal orders from ſaid Al- 
len, and which was charged to him; that the plain- 
tiffs propoſed to the defendant to give his notes for the 
ſaid balance of { 4-13-3 ; and alſo to pay ſaid Leave- 
rit and company ſaid ſum of {6-1 for the goods ſhe 
had taken up there ; and that then they would give 


him a diſcharge from all demands, &c. to which pro- 


| 
| 
| 
' 
| 
| 
| 
| 
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poſal of the plaintiffs the defendant aſſented and a- 
greed ; and thereupon the defendant made and exe- 


cuted two notes for the ſaid ſum of £4-13-3 to the 


plaintiffs, and in conſideration of his being indebted as 
aforeſaid, and of the plaintiffs diſcharging him from 
all demands as aforeſaid, the defendant aſſumed and 
promiſed to pay ſaid debt of {6-1 to ſaid Leaverit and 
company; and thereupon the plaintiffs made, exe- 
cuted and delivered to the defendant a diſcharge of all 
demands of eyery kind and nature, and that the de- 
fendant had never performed his ſaid promiſe, nor 
paid ſaid debt of {6-1 due to ſaid Leaverit and com- 
pany as aforeſaid ; but that the plaintiffs being liable 
therefor, had been obliged to pay the ſame. 


Plea in bar—That the plaintiffs on the 27th of 
February A. D. 1792, gave and executed to the de- 
fendant a diſcharge, in the words following, « In 
conſideration of two notes for { 4-13-3, we do dif- 
charge ſaid Allen from all books, bonds, notes, dam- 
ages, &c.” and that there was no agreement entered 
into between ſaid parties except what was contained 
in ſaid writing. The plaintiffs replied, that the de- 
fendant did in conſideration of ſaid diſcharge promiſe 
by parol to pay ſaid Leaverit and company ſaid debt 
of { 6-1, as alledged in the plaintiffs declaration. 


The defendant demurred to the plaintiffs reply— 
and the county court judged that the reply was ſuffi- 
cient, and for the vlaintiffs to recover. 


Error aſſigned That ſaid county court ought to 
have judged ſaid reply to have been inſufficient. 


By this court—There is nothing erroneous in the 
judgment complained of. | 


Nothing is clearer than that the antecedent indebt- 
edneſs and the giving of the diſcharge, was a good 
conſideration of the promiſe—and that the diſcharge 
could not operate to cut off a promiſe, of which it was 
the conſideration. | 
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Cook wer/. Preſton. 
= to reverſe a decree in chancery of the 


A miſtake in county court, upon a petition of review brought 
drawing a deed, by Cook againſt Preſton—ſtating, that ſaid Preſton 
relieved againſt brought his petitionagainſt ſaid Cook tothe county court 
in chancery. holden at Litchfield, in March A. D. 1793; ſhewing 

that ir A. D. 1736, lot No. 56, in the Waterbury ri- 
ver diviſion, was laid out to Thomas Peirce, bounding 
eait on Waterbury river, ſouth on lot No. 57, north 
on lot No. 55, and weſt on land laid out to the heirs 
of Joſian Harris, 100 rods on ſaid river at the eaſt 
end, 100 rods north and ſouth at the weſt end, and 
140 rods on the ſouth line, and 20 rods on the north 
line, anc was laid out for fifty acres. Ihat on the 19th 
of Marca A. D. 1792, ſaid Preſton executed to ſaid 
Cook a deed, with covenants of ſeiſin and warranty, 
of a trac of land deſcribed in ſaid deed as follows, 
viz. one piece of land in Litchfield, containing fifty 
acres, mere or leſs; bounded eaſt an Waterbury ri- 
ver, north on David Morſe, weſt on Harris Hopkins, 
ſouth on high way in part, and part on Clark Royce, 
Reuben Atwater and Chace Harrington; being the 
whole of the 56th lot, with the buildings thereon 
ſtanding. That ſaid Cook on the 27th of November 
A. D. 1792, inſtituted an action againſt the petition- 
er, on the covenants of ſeiſin in ſaid deed, alledgi 
for breach chat the petitioner was not ſeized of thi 
acres of ſuid land in ſaid deed, being the ſouth part of 
ſaid deſcribed tract; but that the ſame at the date of 
faid deed was owned by ſaid Clark, Reuben and 
Chace; which action was then pending, and which 
they agreed to ſubmit to the arbitrament of the hono- 
rable Oliver Woolcot, Eſq. and Andrew Adams, Eſq. 
and that their award ſhould be the rule of damages in 
ſaid action: that ſaid arbitrators found againſt the 
petitioner that he ſhould pay the ſum of {87-16-8 
damages. That it appeared to ſaid arbitrators that 
ſaid 56th lot was originally laid out to contain ſaid 
thirty acres owned by ſaid Clark, Reuben and Chace, 
of which the petitioner was wholly ignorant, until 
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then, and contained eighty ſeven acres, when accord- 
ing to the ſurvey bill thereof, it did not contain faid 
thirty acres; that at the date of ſaid deed it was well 
known to belong to ſaid Clark, Royce, &c. that in the 
contract and bargain it made no part of the conſider- 
ation, was not ſold nor pretended to be by the peti- 
tioner; that they applied to Eſq. Catlin, to draw ſaid 
deed, and informed him of their bargain, and inſtruct- 
ed him to draw ſaid deed, ſo as to convey all tlie land 
lying within the north eaſt and weſtern boundary, and 


ſouth to the northern boundary of ſaid thirty acres, 


then in the poſſeſſion of ſaid Royce, &c. and no 
more, and the true boundaries of ſaid thirty acres were 
well known to all parties ; but ſaid Catlin by miſtake, 
contrary to the inſtruction and intent of the parties, 
inſerted theſe words, being the whole of the 56th lot 
which was not obſerved by either of the parties at the 


time of executing ſaid deed, and praying that ſaid 


award might be cancelled, and a perpetual injunction 
laid on ſaid Cook, not to proſecute him on the cove- 
nants in ſaid deed, or otherwiſe grant him relief. 


The reſpondent made anſwer by denying the facts 
alledged in the petition, as the ground for relief. 


The county court heard the cauſe on the merits, 
and found the facts alledged in ſaid petition to be true, 
and decrced ſaid award to be cancelled, and laid Cook 


under a perpetual injunction not to proſecute ſaid 


Preſton on the covenants in ſaid deed—and that faid 
Cook brought a petition of review to the county court, 


ſtating that he had, ſince ſaid decree, found new and 


material evidence, viz. Joel Bradley, &c. &c. who 
would teſtify that the contract was Ge the whole of 
ſaid fifty-fixth lot, that the inſtructions to Eſquire 
Catlin, were to draw the deed for the whole of ſaid 
lot in the very words in which it it is drawn; and 
that ſaid Preſton declared that he meant to convey 
the whole, and run the riſque of holding it. 


Plea in abatement—That all - the pretended new 
evidence was well known to ſaid Cook, and might 
have been had at ſaid former trial, but for his own 
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negligence, and prayed faid court to diſmiſs ſaid peti- 
tion, becauſe it did not contain ſufficient reaſons for 
a rehearing ; and thereupon ſaid county court judged 
ſaid plea in abatement to be ſufficient, and diſmiſſed 
ſaid petition as inſuſſicient. 


Error afſigned—That the county court ought to 
have judged that ſaid petitition was ſufficient. 


By the court There is nothing erroneous in the 
judgment complained of. 


According to the facts ſtated in Preſton's petition, 

which are found to be true by the court, nothing can 

be clearer, than that he ought to be relieved againſt 

the miſtake in drawing the deed, and that the relief 
granted was proper. 

Whether the petition of review contained any new 
matter, or new evidence, which was not, or might 
not have been had at the trial but for the negligence 
of the petitioner, the court who heard the cauſe are 
the only proper judges. 


Spencer, Eſq. Judge of Probate ver/. Silas 
Church, &c. 


| CTION on the adminiſtration bond, condition- 
tor is not liable . ed that ſaid Silas, who being appointed admin- 
o 2 note, iſtrator on the eſtate of Samuel Church deceaſed, with 
which was diſ- the will annexed, ſhould faithfully adminiſter on ſaid 
tributed to him eſtate, | 


and other lega- | 
tees, and after- The defendants plead that ſaid Silas had perform- 


5 ds fold by <4 the condition of ſaid bond. 


The plaintiff replied and aſſigned ſundry breaches, 
amongſt which was, that he had waſted and embez- 
zled a certain ſtate note for the ſum of { 163, and 
which was inventoried at {28 lawful money. 


The defendants traverſed all the breaches aſſigned 
in the reply, and the parties were at iſſue to the court. 
— The court found in favor of the plaintiff as to two 

of the breaches aſſigned; but as to the £163 note, 


An adminiſtra- 


ww — - — 


JANUARY TERM, A. D. 1794. 


it appeared that ſaid note was on the 6th of May, 
A. D. 1790, diſtributed to and among eight legatees, 
ſaid Silas beng one; and each legatee thereupon be- 
came entitled to one eighth of ſaid note in common 
with the other ſeven ; that faid Silas kept ſaid note 
and ſold it in July A. D. 1790, and was accountable 
to each legatee for his part; but as adminiftrator, 
the court found he had been guilty of no breach of 
the condition of the bond in this article. | 


Doty ver/. Reed. 


CTION of the cafe deſcribing the defendant to 
| be an abſconding debtor, and a copy left with 
a perſon defcribed to be his agent, factor, truſtee, 
&c. and who had of his effects in his hands. It was 
determined that the defendant could not in this ſtage 
of the cauſe plead that the perſon copied was not his 
agent, and had not his effects in his hands; for this 
would deprive the plaintiff of the benefit of the gar- 
niſhee's oath, which he is entitled to by law upon the 


Baldwin ver/; Potter. 


RROR to reverſe a decree in chancery of the 
county court, on a petition brought by Potter 
vs. Baldwin, ftating that in March A. D. 1788, he 


was indebted to Catlin, £9, for which Samuel Phelps pe 


gave his note to ſaid Catlin, payable in fix months, 
and for his indemnity took a eed of the petitioner of 
two acres of land, worth { 50, which it was agreed 
ſhould be depofited in the hands of the town clerk, to 
hold and not to record, and to be delivered up to the 
petitioner upon his paying ſaid Catlin the debt for 


- which faid Samuel Phelps gave his note that the pe- 
titioner went into Vermont and by ſickneſs was pre- 


vented from returning in ſaid fix months to pay faid 
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An abſcond- 
ing debtor can- 
not plead that 
the perſon cop- 
ied has no ef- 
ſects of his in 
his hands. 

Vide Bacon vs. 
Maſters, ant. 


A deed deliv- 
ered into the 
hands of a third 
rſon to hold 
and to be deliv- 
ered up on cer- 
tain conditions, 
needs no mem- 
orandum m 


debt that ſaid Baldwin applied to ſaid Phelps to pur- 


chaſe ſaid land, and to Catlin for faid note, but was 
M 


* 


i 
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refuſed ; ſaid Baldwin then applied to ſaid Catlin and 
falſely affirmed to him, that he was deſired by ſaid 
Phelps to pay and take up his ſaid note; ſaid Catlin 
not ſuſpecting any evil deſign, received the pay and 
delivered up ſaid note to him; and having thus frau- 
dulently obtained ſaid note, ſaid Baldwin went to faid 
Phelps and threatened him, that unleſs he would 
give him a deed of faid land, he would immediately 
put his note in ſuit, upon which ſaid Phelps gave him 
a deed of ſaid two acres of land, upon ſaid Baldwin's 
promiſe to reconvey it to the petitioner, upon his pay- 
ing him ſaid debt; alledging that ſaid Baldwin refu- 
ſed to reconvey to him ſaid two acres of land, and 
praying that ſaid Baldwin be ordered to reconvey ſaid 
land upon his paying ſaid debt, &c. 


The reſpondent demurred to this petition, becauſe 
there was no written defeaſance to ſaid deed ; and the 
court gave judgment that the petition was ſufficient ; 
and upon a hearing on the merits, the court found the 
facts alledged in ſaid petition to be true, and ordered 
and decreed, that the petitionee reconvey ſaid land to 
the petitioner upon his paying the balance of the debt 
paid to ſaid Catlin, and intereſt. 


Error aſſigned That the county court ought to have 
judged ſaid petition to have been inſufficient. 


And by this court—There is nothing erroneous in 
the judgment complained of. The deed, by the a- 
8 of the original parties, was depoſited in the 

ands of the town clerk, to be held by him, unre- 
corded, and to be delivered up to the petitioner upon 
his paying ſaid Phelps“ note to Catlin, and not to be 
delivered over to Phelps, until there was a final failure 
on the part of the petitioner to pay and indemnify 
ſaid Phelps, on account of ſaid note; that no writing 
or memorandum was neceſſary to control the o 
tion of the deed between ſaid parties, and ſaid Phelps 
could convey no greater right than he had by the 
deed lodged with the town clerk. 
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his claim was more than 4 10, and that the ſixteen 
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Stevens ver. Payne. 


ſubmitted to arbitration, a diſpute relative to a the juſtice, and 
note for {15, which the defendant held againſt the - * wo 
plaintiff and which was in ſuit, and gave notes to ted to teſtify, 
abide the award of arbitrators, and agreed that whether a cer- 
faid ſuit ſhould be dropped; that faid arbitrators 13" cam was 
made an award in the premiſes in favor of the plain- 1, or not, 


tiff; and that the defendant contrary to his agreement in a trial at 


\ CTION of the caſe, declaring that the parties The record of 


New-York. 


and unknown to the plaintiff appeared in ſaid action law, in the ſtate 


and recovered judgment for a large ſum in damages 
and took out execution, by which the plaintiff was 
put to great trouble and coſt to get relieved from. 


The defendant plead in bar, that ſaid judgment 
was by miſtake, and that he never collected any thing 
of the plaintiff on ſaid execution; that he had fince * + 7 
brought a ſuit before a juſtice in the ſtate of New-York  - .. 
againſt the plaintiff; and by the laws of ſaid ſtate, if a 
defendant has any claim againſt the plaintiff in the ſuit, 
under Z 10, he may plead an offset, or be forever de- 
barred of recovery of it afterwards, unleſs the balance 
found due to the defendant, by the court that hath 
cognizance of ſaid cauſe, exceeds the ſum of & 103 
that the plaintiff brought in and had offset and allow- 
ed ſixteen ſhillings by the jury for the damages de- 
manded in this action. 


The plaintiff traverſed the defendant's plea in bar. 5 


Iſſue to the court The principal queſtion was, 
whether the plaintiff's preſent demand was brought 
in and offset in the action before the juſtice in the ſtate 
of New-York. The juſtice was preſent and ſome of 
the jury, who tried ſaid cauſe. The juſtices records 
certified by him, were admitted to be read in evi- 
dence. The juſtice and the jurors were admitted 
to teſtify, that the preſent plaintiff exhibited no claim 
to be offset, in that action, but that he then declared 


ihilings found for him by the verdict was for his ſpe- 
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New trial 
granted on an 
information for 


burglary. 


Action of aſ- 
ſumpſit doth not 
lie for a collec- 
tor who has 
moved out of 
the ſtate, to re- 
cover for taxes 
he has not col- 
lected. 
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cial damages in that particular action; for being ſued 


without any cauſe. 


The court found that the plaintiff's claim in this 
action, was not brought in and allowed in the action 
in the ſtate of N. York ; and that the plaintiff recover. 


State verſ. Benjamin Lockier. 


NFORMATION for a burglary, for breaking 

open T. Collier's Printing-Office and ſtealing a 
book, of which he was convicted by the jury. 
fore ſentence was given ** him, a motion was 
made for a new trial, on the ground of having diſ- 
covered new evidence; and on a hearing of the 
new evidence, a new trial was ordered. 


Simeon Smith ver. Crocker. 


A CTION of indebitatus aſſumpſit, for 7 
paid and advanced for the defendant; declar- 
ing that he was collector of ſtate taxes, in the town 
of Sharon, for the years A. D. 1782, 83 and 84 
that he had ſundry taxes in his rate bill againſt the 
defendant, amounting in the whole to £303 that he 
had paid and ſettled all the defendant's ſaid taxes with 
the treaſurer, and had never collected or received any 
pay therefor from the defendant ; that in A. D. 1787, 
the plaintiff moved ont of this ſtate into the ſtate of 
Vermont; and ſaid taxes paid for the defendant as 
aforeſaid ſtilli remained due to the plaintiff. 


The defendant demurred to the declaration ; and 


judgment, that the declaration was inſufficient. 


By the court —-It is the plaintiff's own fault that he 
has removed out of the ſtate, without collecting ſaid 
taxes; beſides he has an execution for theſe taxes in 
his own hands, and ever has had, by. which he may 
come into the ſtate and collect ſaid taxes. 


JANUARY TERM, 4. D. 1994- 2; 
ſacob Welles verſ. Aſa Hutchinſon, town clerk, 


baving received 


A. D. N Holms mortgaged a farm i deed and en- 
land to Joſhua elles, to ſecure the payment of a tered upon it, 
debt of £500, payable by the firſt of November A, received fen ne- 
D. 1783 ; which deed was handed to the defendant er 
and entered upon, received for record, but not record - unrecorded. 
ed; that ſaid Welles being indebted to Nathaniel 

Platt, the ſum of £300, moſtgaged ſaid lands to him 

for ſecurity of faid debt, which deed was delivered to 

the defendant and entered upon, received for record, 

but not recorded. In January A. D. 1784, faid debt 

from Holms not being paid, ſaid Welles being indebt- 

ed to the plaintiff the ſum of { 177, gave him a mort- 

gage of ſaid land to ſecure the payment of faid debt 

which deed was delivered to the defendant and enter- 

ed upon, received for record, but not recorded; and 

that the plaintiff had paid and purchaſed up ſaid mort- 

gage deed from ſaid Welles to ſaid Platt—and the 

plaintiff further declared, that on the 27th of May A. 

D. 1784, none of ſaid deeds lodged with the defendant 

and entered upon as aforeſaid, being recorded, and 

none of ſaid ſums paid for which ſaid land was mort- 

gaged, ſaid Holms, Welles, and one Seth Overton, 

together with the defendant, being perfectly acquaint- 

ed with the ſituation of ſaid deeds, combined toge- 

ther to wrong, injure, and defraud the plaintiff, in the 

following way and manner, viz. The defendant to 

deliver up to ſaid Holms his deed given to Welles 
unrecorded, upon ſaid Welles' order, and then for 

ſaid Holms to give a deed of the ſame land to ſaid 

Seth Overton, which would compleatly .defeat the 

plaintiff's title; and that the defendant did accord- 

ingly deliver up to ſaid Holms his deed to Welles, un- 

recorded ; and faid Holms executed a deed of ſaid 

lands to faid Seth Overton, which was immediately 

recorded, and the title to ſaid lands at law, veſted in 

faid Overton ; and that ſaid Holms, Welles and Over 

ton were bankrupts, | 


Ax. of the caſe, declaring that in March , 5.9%" derk 


A minor who 
is not the poor 
of a town, is not 
liable to be 
bound out by 


the ſelect- men. old, &c. ö 


The aſſent of 
the civil autho- 
rity is neceſſary 
to validate ſuch 
an indenture. 


HART FORD COUNTY, 


Plea—Not guilty. Iſſue to the jury. The jury 
found a verdict for the plaintiff, and £30 damages. 


The court accepted the verdict and declared the 
law in the caſe — That a town clerk being an officer 
of public truſt and confidence, much depended upon 
his duly attending to the law in the execution of his 
office, and he having once received a deed as town 
clerk and entered upon it, received for record, may 
not ſuffer it to go out of his hands, unrecorded ; as 
he will be anſwerable in damages, to any perſon that 
{ſhall be prejudiced thereby ; and although by this 
means the plaintiff's title at law is wholly deſtroyed, 
and his damage is the whole amount of his debt and 
what he paid to Platt, yet as the plaintiff has a cer- 
tain remedy in chancery againſt ſaid Overton to com- 
pel him to releaſe ſaid land to the plaintiff, or pay him 
what is juſtly his due, the court are content with the 
ſum given in damages. 


— E _ 


Hartford County, February Term, A. D. 1794. 
King ver/. Brockway. 


Scot, an apprentice, duly bound to the plain- 
iff by a legal indenture, dated the day of June 
A. D. 1791, from that time till he ſhould arrive to 
the age of twenty one years, being then nineteen years 


. CTION of the caſe for enticing away Morris 
t 


7 

Plea in bar That fourteen years ago the defend- 
ant married the mother of ſaid Morris Scot, that ſhe 
{till lived with him and is his wife; that he was ap- 
pointed guardian to ſaid Morris by the court of pro- 
bate in Auguſt A. D. 1791; that ſaid Morris had ever 
lived with the defendant and his ſaid mother, as his 
father in law and guardian, who had taken proper 
care of his education and ſupport ; that ſaid Morris 
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had an eſtate which deſcended to him from his an- | 
ceſtors, and was of ſufficient ability to maintain him- 4 
ſelf ; that he was not nor ever had been one of the 
r of ſaid town, and that ſaid indenture mentioned 
in the plaintiff's declaration, was made and executed 
by three of the ſelect men of ſaid town, there then 
being five in ſaid town, without the knowledge or 
conſent of any of the civil authority in ſaid town, | 
otherwiſe than as one of the ſelect men who ſigned ſaid 
indenture, was a juſtice of the peace; and that ſaid | 
indenture was void. 'The plaintiff replied, that one = 
of ſaid ſelect men was a juſtice of the peace, and | 
that another juſtice of the peace in ſaid town had ; 4 
ſince the giving of ſaid indenture been applied to and | 
had given his affent ; and that ſaid indenture was alſo 
iven with the approbation of the defendant. The 20 i 
efendant rejoined and traverſed ſaid indenture's be- | | 
ing given with his approbation. | | 


The plaintiff demurred. Judgment That the re- 
joinder of the defendant was ſufficient, and that the 
defendant recover his coſt. 


By the court—This boy was not one of the poor 
of ſaid town, and ſo was not a ſubject to be bound 
out by the ſelect men. The ſele& men have no right | 
to bind out by indenture, but with the conſent of | 
ſome one of the civil authority in ſaid town, certify- 
ing his aſſent at the time of giving ſaid indenture ; 
and one of the ſelect men who ſigned this indenture, 
being alſo a juſtice of the peace, doth not help the 
matter; for he could not act in both capacities at the 
ſame time, and in the ſame tranſaCtion ; and the after 
aſſent of another juſtice of the peace cannot make 
valid that which was originally invalid. This judg- 
ment was carried to the ſupreme court-of errors and 
was there affirmed upon a writ of error. 


State verſ. Iſaac Phelps. 


NFORMATION for making falſe and counterfeit on an inform- 
uineas. The priſoner plead not guilty, and put ation for coun- 
imſelf on the country for trial The proſecutor did terfeiting guin · 
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eas, evidence of not produce any of ſaid guineas upon the trial, hav- 


= er bes ing never been able to poſſeſs himſelf of any of them. 


e The defendant's council objected againſt any evi- 
wuces, dence being given to the jury unleſs ſome of the guin- 
IN eas were produced, and referred to the caſe of the 
State vs. Oſborn, 1 vol. Root's reports, 1 52, and State 

vs. Blodget, 534- 


By the court—lIt has been determined upon an in- 
formation for paſſing counterfeit 2 that no evi- 
dence may be received reſpecting its being counter- 
feit, without producing the money which was paſſed, 
but in ſuch caſe evidence of the parties own confeſ- 
ſion would be admitted; and where the information 
is for counterfeiting only and no money was paſſed, as 
is this caſe, and the — hath never been able to 

to get hold of any of the money to produce evidence of 
what the party had ſaidand confeſſed reſpecting his ma- 
king counterfeit guineas, was proper to be given to the 
jury, and this was analogous to the rule adopted in civil 
cauſes, where a bond or deed is denied, which has 
ſubſcribing witneſſes, no evidence of its execution is 
admitted, without the witneſſes, if they are to be had, 
except evidence of the parties having confeſſed or ac- 
knowledged the inſtrument. 


Granger verſ. Hancock. 


lowed where lands deſcribed in the declaration, being a fiſh- 
the title to land place adjoining upon Connecticut river. 

is the principal 

matter in di- Plea—Not guilty. Iſſue to the jury—and verdict 
* that the defendant was guilty, and that the plaintiff re- 
oh cover ten ſhillings damage. In this caſe the title was 
almoſt the only matter in diſpute. The plaintiff ap- 
pealed the cauſe ; and the defendant objected againſt - 
the plaintiff's recovering any more coſt than damages. 
The court allowed full coſt, upon the ground that the 
title to the land or fiſh place was the principal matter 
in diſpute. 


Full coft al- A ra for a treſpaſs committed on certain 


r 20 DOORS Bs 
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Newton ver/. Paddock. 


ruary A. D. 1792, in Martinico, the defendant cove- 


nanted and agreed with the plaintiff, in conſideration 


of fix pounds per month, and certain other privileges 
to be allowed to the defendant, to go with the plain- 
tiff's veſſel, after having touched at St. Euſtatia, to 
Swanſborough, in North-Carolina, if there ſhould be 


39 


* 


CTION upon a certain covenant or agreement on 4 antral 
in writing, declaring that on the 25th of Fe- to go to a cer- 


tain port if 
there is ſuffi- 
cient depth of 
water in the 


harbor, it is the 


duty of the de- 


fendant to find 
out and to 


ſufficient depth of water in the harbour to get out know whether 


loaded; and the plaintiff gave to the defendant writ- 
ten inſtructions as follows, « I defire you to go to 
Swanſborough, if there is ſufficient depth of water in 
the harbour to come out loaded ; and to purchaſe the 
following articles, viz,” and particularizes them; 
that the defendant never went to ſaid Swanſborough, 


nor ſo much as enquired whether there was ſufficient 
depth of water to come out loaded or not; but went 


directly to Wilmington in North-Carolina, where he 
was obliged to give much dearer for ſaid articles, and 
put the plaintiff to great expence, and ſo delayed the 
voyage, as to deprive the plaintiff of all advantage 
from it. The defendant demurred to the declaration. 


The exception taken under the demurrer was, that 
the plaintiff had not averred that there was ſufhcient 
depth of water in ſaid harbour to come out loaded. 


Judgment—That the declaration was ſufficient, and 
for the plaintiff to recover. 


By the court—lIt was unknown to the plaintiff at 
the time of making the agreement whether there was 
ſufficient depth of water in the harbour for his veſſel 
to come out loaded or not ; the defendant covenanted 
to go there with the plaintiff's veſſel, at all events, if 
there was ſufficient depth of water to come out load- 


ed; nothing can excuſe the defendant from his agree- 


ment but the want of a ſufficient depth of water in 


the harbour; and he never went to ſee nor ſo much 


as to enquire. It lies on the defendant to ſhew that 
N : 


£ 


the depth of 
water is ſuffi- 
cient. 
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there was not ſufficient depth of water in the harbour 
for the veſſel to come out loaded, in order to excul- 
pate himſelf z and not on the plaintiff to ſhew that 
there was, in order to make the defendant liable. 


Beecher verſ. Sheriff Cheſter. 


If a party mit. CTION declaring that the plaintiff recovered a 
takes ever ſo judgment before the ſuperior court, holden at 
ſmall a ſum in Hartford, in September A. D. 1792, againſt Aſa 


—— N Bray, for the ſum of {36-13-6 debt and coſt, includ- 
be Cons ca? ing the execution ; and that he took out his execution 


tiel recerd, for ſaid ſum and delivered it to Jonathan Root, one 
plead. of the defendant's deputies, who received the ſame to 
s oP and collect, and that he had wholly failed to levy 

and collect the ſame. 


© The defendant plead that there was no ſuch record 
and judgment as was ſet in the plaintiff's decla- 
ration, 'The plaintiff replied, that there was, and 
prayed the court to inſpect the record. The court 
upon inſpection found, that there was no ſuch record 
and judgment, for the record was of a judgment for 
4 36-14, including ſaid execution, which was not the 
ame declared upon. 


— GR. 


Tolland County, February Term, A. D. 1794- 


| Croſs ver/. Guthery. 
An action for 

damages lies in 

ſavor of the 


huſband againſt of October 1791, the plaintiff's wife had a 
a ſurgeon for ſcrofulous humor in one of her breaſts, which re- 
— op- quired amputation ; that the defendant, who then 
3 was, and for many years before had been a practiſing 
withſtanding phyſician, and profeſſed to be well ſkilled in ſurgery, 
ſhe dies of the and in the amputation of limbs, applied to the plain- 


operation. tiff and affirmed to him that he had competent {kill 


* 


A CTION of the caſe declaring that on the 1oth 
0 


1 we * A 


TY ww 
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and knowledge to cut off his wife's breaſt, and to 
make a cure of it, and that he could and would for a 
reaſonable reward, perform ſaid operation, with kill 
and ſafety to his ſaid wife; and the plaintiff relying 
upon the defendant's declarations aforeſaid, conſent- 
ed to his performing ſaid operation, and agreed to 
pay him therefor whatever ſhould be a reaſonable 


compenſation ; and the defendant in conſideration 


thereof undertook and promiſed to perform ſaid o 

ration with ſkill and ſafety to the wife of the plaintiff ; 
and that on the 1oth of October aforeſaid, the de- 
fendant did cut off the breaſt of his ſaid wife, and 
performed ſaid operation in the moſt unſkilful, ig- 
norant and cruel manner, contrary to all the well 
known rules and principles of practice in ſuch caſes 
and that after ſaid operation, the plaintiff's wife lan- 
guiſhed for about three hours and then died of the 
wound given by the hand of the defendant ; and that 
the defendant had wholly broken and violated his un- 
dertaking and promiſe to the plaintiff to perform ſaid 
operation ſkiltully and with ſafety to his wife; 
whereby the plaintiff had been put to great coſt and 
expence and been deprived of the ſervice, company 
and conſortſhip of his ſaid wife—damage Z 1000. 


The defendant plead in bar that on the 21ſt of 


October A. D. 1791, the plaintiff owed the defend- 
ant C15 on book for doctoring his wife, and the 
plaintiff demanded damages for the injury complain- 
ed of in the declaration, whereupon they mutually 
agreed to off: et ſaid claims the one againſt the other 
and the defendant diſcharged the plaintiff from ſaid 
book debt, and the plaintiff accepted the ſame in full 
ſatisfaction of ſaid accord and of the injury complain- 
ed of in the declaration. 


This plea was traverſed by the plaintiff 3 on which 
the parties were at iſſue to the jury. The jury found 
that it was not accorded and agreed, & c. as the de- 


fendant in his plea in bar had alledged, and found 
for the plaintiff to recover {40 damage and his 


coſt. 
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The defendant then moved in arreſt of judgment 
that the declaration and matters therein contained, 
were inſufficient to render a judgment upon. 'The 
exception taken to the declaration = the council for 
the defendant, was that the offence charged, appeared 
to be a felony, and by the laws of England, the pri- 
vate injury was merged in the public offence. 


By the court The declaration is ſufficient. The 
rule urged by the defendant, is applicable, in England, 


only to capital crimes, where from neceſſity, the of- 


Althongh an | 


award ſpreads 
over more time 
than the ſub- 
miſſion, yet the 
award is good 
if no injury 1s 


effected by it. 


fender muſt go unpuniſhed, or the injured individual 
go unredreſſed. 


Pomroy verſ. Kibbee. 


RIT of error to reverſe a judgment of the 
county court in an action brought by Kibbee 
vs. Pomroy, upon a bond dated the 19th of Septem- 
ber A. D. 1793, for {10 with a condition that the 
defendant would abide the award of Aaron Horton, 
&c. arbitrators, which they. ſhould make in an action 
of book debt commenced on the 3oth of April, A. 
D. 1793, and then depending in court. t ſaid 
arbitrators made an award, and publiſhed it to the 
parties, as follows :—1ſt, That ſaid book debt action 
ſhould ceaſe—2d, That ſaid Pomroy ſhould pay to 
ſaid Kibbee £ 5-0-7 lawful money, the balance found 
due on their book accounts—3d, That ſaid Pomroy 
ſhould pay (2-19-17 for coſt—gqth, That upon ſaid 
ſums being paid, they awarded that ſaid parties ſhould 
execute to each other mutual diſcharges of all book 
accounts ſubſiſting between them from the beginning 
of the world up to the date of ſaid bond. The plain- 
tiff then aſſigned a breach on the part of the defend- 
ant; that he had not kept and performed ſaid a- 
ward nor paid the penalty of ſaid bond, &c. 


The defendant plead that he owed the plaintiff no- 
thing on ſaid bond. Iſſue to the court. The court 
found that the defendant did owe and gave judgment 
for the plaintiff to recover {8 damages and coſt, 


4 
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Error aſſigned was That ſaid arbitrators by their 
award, had ordered diſcharges to be given of all ſub- 
fiſting accounts up to the date of faid bond, which 
was the 1oth of September A. D. 1793, whereas the 
ſubmiſhon was only of the action on book which in- 
gluded no accounts later than the date of the writ, 
which was the 3oth of April A. D. 1793. 


Plea—Nothing erroneous and judgment — nothing 
erroneous, 


By the court—Although the award ſpreads over 
more time than is contained in the ſubmiſſion ; yet 
it not being averred nor ſhewn, that there had been 
any dealing between the parties or debts contracted 
on book between the date of the writ and the date of 
the bond ; the court preſume that there was not any, 
and conſequently there is no reaſon for ſetting afide 


the award on that account. 


State verſ. Ford. 


NFORMATION for forging certain notes. Plea |, , yroc. 
| not guil ty. Iſſue to the court. cution for forg- 


; ; 5 
It was objectedꝰ that the proſecutor might not in- 8 


troduce any evidence to prove the forgery, unleſs he given, that the 


d notes. defendant had 
produce 1 deſtroyed them, 


By the court Evidence may be received to prove or that he own- 
that the priſoner deſtroyed the notes to prevent their ” — — 2 
being produced; alſo evidence of what the priſoner out producing 
has ſaid by way of owning or acknowledging that he chem. 
forged the notes. —Vide the caſe of the State vs. 

Phelps, ante. determined at Hartford this circuit 


Root's reports, 1 vol. 152. 


* 


Strong verſ. Samuel Peters. 


CTION «declaring that in September A. D. in an action 
1769, the defendant offered to fell to the for a fraud in 
plaintiff a right of land in Thetford, in the ſtate of the ſaleof lands, 
Vermont, as adminiſtrator of John Powers, and to e may 


N 
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be had if both induce him to purchaſe ſaid right, falſely affirmed to 
En. _ him that as adminiſtrator aforeſaid, he had good right 
Cs to ſell the ſame ; which right of land contained three 
ledge. hundred and fifty acres, and was originally granted 
to David Carver ; and that the defendant declared 
that ſaid Powers died ſeized of ſaid right in fee, and 
that the defendant had orders from the court of pro- 
bate to ſell it; the plaintiff relying upon the affirma- 
tion aforeſaid, made by the defendant as being true, 
purchaſed ſaid right of land of the defendant, and 
took a deed of it, and gave him / 14 lawful money 
for it; and that ſaid Powers did not own ſaid right in 
his life time, nor at his death; and the defendant had 
no orders from the court of probate to ſell ſaid land, 
and that he had been evicted of ſaid right in the law, 


Damage (Goo. 
Plea—Not guilty. Iſſue to the court. 


Upon the evidence it appeared, that the defendant 
was adminiſtrator on the eſtate of ſaid John Powers, of 
Hebron, that ſaid Powers' eſtate was inſolvent, and the 
defendant had orders from the court of probate in Eaſt- 
Haddam to ſell all the eſtate of ſaid Powers, both real 
and perſonal ; and that the defendant had a deed from 

ſaid David Carver to ſaid John Powers, of ſaid right of 
land in his hands at the time of the ſale, which he 
ſhewed to the plaintiff; and in the deed he gave to 
{aid Strong he recited all the power he had, to ſell, as 
adminiſtrator of ſaid Powers, whereby the plaintiff 
could judge of his legal right to ſell as well as the de- 
fendant. | | 


The court found that the defendant was not guilty. 
For it appeared that the plaintiff had as full knowledge 
of ſaid Powers' title to faid right, and of the defend- 
ants authority to ſell it, as he defendant had, and 
might judge for himſelf ; and if he was taken in, it 
was by his own mis-judging, for the defendant in vir- 
tue of his power as adminiſtrator, conveyed all the in- 
— 2 ſaid Powers had in ſaid right of land to the plain- 
ein, 


WIN DHAM COUNTY, &c. 
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Brown and Wife ver/. Peirce. 


CTION on note, declaring that the defendant 
in and by a certain note dated the 21ſt of Ja- 


nuary A. D. 1791, for value received promiſed the 


plaintiff's to pay to them the ſum of ( 59-16-8 lawful 
money, on demand with intereſt ; the defendant 
prayed oyer of ſaid note, and plead in abatement, 
that there was a material variance between the note 
declared upon and the note ſhewn on oyer ; for that 
the note declared upon was a note in which the de- 
fendant promiſed ſolely ; whereas the note ſhewn 
on oyer was a note in which the defendant jointly 
and ſeverally with John Dorrance, promiſed the 
plaintiffs, & c. This plea was demurred to, and jugg- 
ment—that the plea was ſufficient. 


Reynold Barber ver/. Robert Gordon. 


A.D. 1791, for two tons of iron, payable the 
1it of November A. D. 1792, which had never been 
paid—Writ dated 21ſt of November A. D. 1792. 


Plea in bar—That ſaid note was given in purſu- 
ance of a contract entered into by the defendant for 
the purchaſe of an iron works, &c. of the plaintiff, 
and was given for a part of the price. 'That on the 
2d of February A. D. 1793, it was agreed between 
ſaid parties that the contract and ſale of faid iron 
works ſhould be thrown up and vacated, and there- 
upon the 2 and defendant made and executed 
to each other, under their hands and ſeals, a writing 
containing a diſſolution of ſaid contract, and alſo mu- 
tual covenants reſpecting what ſhould be done in 
conſequence thereof; in and by which, ſaid Bar- 
ber agreed to releaſe and diſcharge ſaid Gordon 
from {aid bargain and contract, for the purchaſe of 


. CTION on note, dated the 1 ſt of | November 
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A joint and 
feveral note 


muſt be declar- 


ed upon asſuch. 


If the iſſue 
joined to the 
court is imma- 
terial, the court 
will give judg- 
ment —— 
to the right 
the cauſe on the 
whole record. 


WIND HAM COUNTY, 


ſaid works; and that ſaid Gordon ſhould have the 
uſe and improvement of ſaid iron works, until the firſt 
of November then next, and then to deliver them up 
to ſaid Barber, faid Gordon to pay for the rent C115, 
which ſaid Barber agreed he had received in a deed of 


two pieces of land; and ſaid Barber was to deliver 


up the ſecurities taken for the aforeſaid works, and all 
the notes which he held againſt ſaid Gordon, which 
were given therefor, the note on which vein one, ac- 
cording to the condition of the bond, that ſaid Gor- 
don held againſt ſaid Barber, for a deed and leaſe of 
ſaid premiſes, in fulfilment of ſaid firſt agreement and 
contract and ſaid Gordon agreed to deliver up faid 
bond to faid Barber, and to pay £ 115 for ſaid rents, 
in land, of which ſaid Barber had received a deed ; 
alſo ſaid Gordon was to pay an order for {8 given to 
Moſes Barber, in blackſmith's work, and to reſign. 
upiſaid works in as good repair as they then were, and 
to pay all the quit reats and taxes ; ſaid agreement 
dated the 2d of Feb aary A. D. 1793, and that the 
defendant had kept and performed all his covenants 
and agreements in ſaid inſtrument, contained on his 
part to be kept and performed, and thereupon the 
plaintiff ought to be barred. | 


The plaintiff replied to the plea in bar, that ſaid 
written agreement dated the 2d of February, was ob- 
tained by fraud and was void, and he ought not to be 
barred without that, that the defendant had kept and 
performed all his covenants and agreements in ſaid 
2 88 contained on his part to be kept and perform- 
ed. | 


The defendant rejoined that he had kept and per- 
formed all the covenants and agreements in faid wri- 
ting, contained on his part to be kept and performed. 
Hue to the court. | 


The court upon hearing the evidence and arguments 
found that the defendant had not kept and performed 
all the covenants contained in ſaid written agreement 
yet were of opinion, that the iſſue was immaterial. 


MARCH TERM, A. D. 1794. 


By the court—The plaintiff has not traverſed nor 


avoided the material allegations in the plea in bar; 


which are, the agreement to diſcharge ſaid contract 
and purchaſe, and to deliver up all faid ſecurities and 
notes given for ſaid works, the note on which being 
one ; theſe ſtand unanſwered, they are therefore con- 
feſſed judgment therefore muſt be for the defendant, 
upon the principle, that on the whole of the record 
and pleadings, the plaintiff ought to be barred—for 
whether the defendant had performed all the particu- 
lars which he covenanted to do or not, is very imma- 
terial ; for the plaintiff has a ſecurity for it, and a cer- 
tain remedy to enforce the performance. 'The plain- 

tiff having in the inducement to the traverſe, ſaid that 
ſaid written agreement was obtained by fraud and is 
void ; but it is introduced as inducement to his tra- 
verſe only, in ſuch a manner, and is ſo vague and un- 
certain in itſelf, that no anſwer ought or could be 
given to it. 


It was urged, that ſaid inſtrument dated the 2d of 
February 1793, could not be plead in bar, but the de- 
fendant might have his remedy by action for a breach 
of it; but by the court, the writing containing a diſ- 
ſolution of the bargain, it follows of courſe that each 
party would be put in ſtatu quo, and the covenants 


mutually entered into therein, among other things, 


provides for this, and a covenant never to demand, or 


to deliver up a note to the promiſor, is a good bar to 


an action on that note. 


Bailey ver/. Tillinghaſt. 
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fendant by a written agreement dated January 4th, 


1792, warranted ſaid receipt to be equal in value to 


final ſettlements at that time; and that whatever ſaid 
615.dollars in final ſettlement notes ſhould fall ſhort 
in value of 1000 dollars in filver, to be eſtimated by 
Sylveſter Fuller, of Providence, the defendant en- 
gaged to pay, one half in one year with the intereſt, 
and the other half in two years with the intereſt ; and 
that ſaid Dorrance did not pay ſaid final ſettlement 
notes, and that the plaintiff recovered by the judg- 
ment of the ſuperior court. only {69-15 lawful mo- 
ney, againſt ſaid Dorrance, on faid receipt, which 
fell ſhort of one thouſand dollars the ſum of C 230-5 
lawful money, one half of which being { 115-2-6 
the defendant promiſed to pay in one year from the 
4th of January A. D. 1792, with the intereſt, which 
he had not done—damage { 230—writ dated the 15th 
of July A. D. 1793. 


The defendant demurred to the dockration—cai 
judgment, that the declaration was infufficient. 


By the court—The agreement declared upon in the 
firſt place warrants Dorrance's receipt to be equal to 
final ſettlement notes, and that the final ſettlements 
are recoverable of ſaid Dorrance ; the defendant then 
agrees to pay the difference between 615 dollars final 
ſettlement notes, and 1,000 dollars ſpecie, to be eſti- 
mated and determined by Sylveſter Fuller, of Provi- 
dence ; the one half in one year and intereſt, the 
other half in two years with intereſt. The difference 
between Dorrance's receipt for 615 dollars final ſet- 
tlements and 1,000 dollars in ſpecie, as determined 
by the ſuperior court, and the difference between 
615 dollars final ſettlements, and 1000 dollars ſpecie, 
as ſhall be eſtimated by Sylveſter Fuller, are two 
things. And this act ion is an attempt to recover the 
difference in the former caſe, upon the agreement to 
pay the difference in the latter, without ever having 
had the determination of ſaid Sylveſter Fuller in the 
matter; and until that is done and an eſtimation is 
made by ſaid Fuller, no action will lie upon that part 
of the agreement. 


— — — — — 
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Snow verſ. Chapman. 


CTION of indebitatus aſſumpſit for money had 


. tiff's uſe. 
Plea—Non aſſumpſit. If ue to the court. 
The plaintiff, to make out his caſe, produced a 


A general 
action of in- 


and received by the defendant for the Nee debitatus aſ- 
ſumpſit wil! 


not lie, where 
there is a ſpe- 
cial agreement. 


deed given by the defendant, of a certain farm, par- 


ticularly bounded out, and ſaid to contain one 
hundred and ten acres, for the conſideration of 4 180 
lawful money, and that it was agreed by the defend- 


ant at the time of giving ſaid deed, that in caſe the 


farm fell ſhort of ſaid quantity of one hundred and 


ten acres, he would repay or return in that propor- 
tion of the conſideration money; and that ſaid farm 
fell ſhort in quantity nineteen acres, and that the de- 


fendant had not repaid him in that proportion, of the | 


conſideration paid. 


The court found that the defendant did not aſſume 
and promiſe, &c. upon the ground, that a general 
action of indebitatus aſſumpſit would not lie in ſuch 
caſe as the preſent, but that the remedy muſt be by 
2 ſpecial action of the caſe, founded upon the agree- 
ment, in order to prevent any ſurprize upon the de- 
fendant, and that the caſe may appear upon the rec- 
ord, and be a bar to any other action, for the fs 
cauſe. 


— C2 _—_—_ p 


New-London County, March Term, A. D. 1794. 


Reynold Huntly and his Wife Eſther ah 
John Compſtock. 


CTION of ejectment for a tract of land.— 
Plea—No wrong or diſſeiſin. Iſſue to the 


The record 
of a baptiſm 
made by the 
miniſter of the 
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pariſh, is evi- The plaintiff's title was in right of the wife, un- 


dence of the 


fact. 


An award by 
rule of court a 
good bar to an- 


der a diſtribution of her father's eſtate, ſetting out 
theſe lands to her. 


The defendant ſet up title under a deed from ſaid 
Eſther and her former huſband Allen M«Night, dated 
the day of November A.D. 1772, b Gow exe- 
cuted, acknowledged and recorded. To this the 
plaintiffs objected, that ſaid Eſther at the date of ſaid 
deed was not twenty-one years of age. To prove 
that ſhe was, the defendant produced the record of 
her baptiſm, made by the miniſter of the pariſn, who 


was dead. This was objected againſt as not being 


legal evidence. . 


By the court—lt is admiſſible and concluſive, as 
a record of the fact of her baptiſm. By which it ap- 
peared that ſhe was baptized on the 4th of Auguſt 
A. D. 1751. Verdict was for the defendant. 


Park verſ. Halley. 


CTION of afſumpſit for £ 15, the price of a 
"A horſe which was omitted in a ſettlement by 
1 


tecedent claims, Miſtake. 


Plea in bar—A ſubmiſſion of all matters of contro- 
verſy ſubſiſting between the parties which was made 
a rule of the county court in June A. D. 1792, to 
certain arbitrators mutually choſen by the parties ; 
who made and returned their award in the premiſes 
to the county court; in which they found and a- 
warded the Je to pay the defendant 7 29 lawful 
money, in full ſatisfaction of the matters ſubmitted; 
which award was accepted by ſaid court, and judg- 
ment rendered thereon accordingly; in which arbi- 
tration the plaintiff brought in all claims and demands 
he had upon the defendant, and thereupon all his 
vouchers were delivered up. 


The plaintiff replied, that he ought not to be barred 
without that that he exhibited to ſaid arbitrators all 
the demands he had upon the defendant, including 
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the price of ſaid horſe, and that the ſame was conſid- 
ered and allowed by them. | 


The defendant demurred to this reply; and judg- 
ment—that the reply was inſufficient. -_ 


By the court—It would open a door for endleſs lit- 
igation, if after a general ſubmiſſion of all matters of 
controverſy, by rule of court, and an award made and 
returned and accepted by the court, if either of the 
parties might open the diſpute again, by putting the 
other party to prove that all matters of controverſy 
between them were exhibited and allowed ; and when 
they might have been exhibited md conſidered, but 
not allowed. An action might as well be brought 


and maintained for a miſtake after a verdict of a jury. 


Halſey ver/. Fanning. 


an attachment. The defendant gave bail to the — 2 
eriff; and at the county court he appeared, and as evidence. 
lead that he had done no wrong or diſſeiſin, and put 2 
himſelf on the country; which plea was accepted and ns 
cloſed by the plaintiff, and no motion made on his for ſpecial bail 
part that the defendant ſhould be taken into cuſtody, in the county 


or that he ſhould give ſpecial bail to the action. The court. accepts a 


A CTION of ejectment for land, commenced by A copy of a 


. court, was in favor of the — = Na 


defendant, and that he recover his coſt. The plain- cannot after- 
tiff appealed the cauſe ; and as the cauſe was going wards require 
on to trial to the jury, the plaintiff moved that the ſpecial bail 
defendant ſhould be taken into cuſtody, or give ſpe- 

cial bail. By the court—There is no law by which 

it can be done ; the plaintiff has accepted a plea 

from the defendant, gone to trial upon it, without 

moving to have him taken into cuſtody, or that he 

ſhould give ſpecial bail; on which plea he has pre- 

vailed, and the plaintiff has appealed the cauſe. By 

theſe proceedings the plaintiff has waved and given up 

all legal hold of the defendant's perſon or right, by 


law, to require ſpecial bail. 


* 
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The plaintiff's title in this caſe was under Thomas 


Hopkins, in virtue of a deed from Mary Hopkins his 


wife, executed by her purſuant to a power of attor- 
ney from her ſaid huſband 'Thomas Hopkins, given 
to her for that purpoſe ; which power of attorney 
was recorded with the deed in the records of the 
town, where the land was. | 


This power of attorney was challenged, and a copy 
from the town records was produced; which was 
objected againſt on the ground that the original ought 
to be produced, 


By the Court—The power of attorney makes a 
part of the plaintiff's title, and ought to be recorded; 
and a certified copy from the regiſter is legal evi- 
dence of it, and in this caſe the beſt the nature of 
the caſe will admit of ; the original being in the 
hands of the attorney, and not in the power of 


the plaintiff to produce, or to have any proceſs to 


A lawful poſ- 


ſeſſion ſufficient 


title to recover 
in ejectment a- 


gainſt a wrong 
doer. 


enforce the production of it, as ſaid attorney lives 


out of the juriſdiction of this court. « 


Richard Law, Eſq. verſ. Wilſon. 


CTION of ejectment for a chamber and two 

cloſets in a certain houſe—declaring that on 
the 13th of October A. D. 1793, the plaintiff was 
lawfully poſſeſſed of ſaid chamber, &c. and had been 
tor more than fifteen years before ; and that the de- 
fendant on ſaid 13th of October, without law and 
right, entered with force and arms into ſaid cham- 
oy * and deforced and diſpoſſeſſed the plaintiff 

ereof. \ 


Plea—No wrong or diſſeiſin. Iſſue to the jury. 


The plaintiff's right and title to the poſſeſſion was, 
that Francis Geolet, in A. D. 1762, recovered a judg- 
ment and execution againſt ſaid Wilſon, and levied 
ſaid execution upon ſaid houſe, chamber, &c. and had 
it appraiſed off in part ſatisfaction of ſaid execution, 
in which proceeding the plaintiff was attorney to ſaid 
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Geolet—that the plaintiff entered and took poſſeſſion 
of ſaid houſe and chamber, and in A. D. 1765 faid 
Geolet ſent the plaintiff a power of attorney to ſell 
ſaid premiſes, and he not being able to ſell it to his 
liking, he let it to one Champlin, who held over his 
leaſe, and refuſed to go out; and the plaintiff brought 
an action of ejectment againſt him, and in A. D. 
1783 recovered the poſſeſſion by judgment of court, 
and the execution was levied thereon ; and ever ſince 
the plaintiff had held and leaſed ſaid premiſes, until the 
defendant entered and diſpoſſefſed him as aforeſaid 
ſaid Goelet who lived in New-York, died ſome years 
ſince inſolvent and had left a number of heirs, but 
none had appeared to claim the eſtate. 


The law queſtion in this caſe was, whether the poſ- 
ſeſhon of the plaintiff was ſuch as would entitle him 
to recover the poſſeſſion in this action againſt the de- 
fendant, who entered tortiouſly. Verdict and judg- 
ment was for the plaintiff. 


By the court—The plaintiff's poſſeſſion was right- 
ful and lawful, and the defendant had no right to de- 
prive him of it—and as he did, the law will redreſs 
the plaintiff by reſtoring to him the poſſeſſion, for the 
benefit of the owner. 


Middleſex County, Fuly Term, A. D. 1794- 


Henſhaw verſ. Clark and Smith. 


CTION of account, brought againſt the de- A depoſition of 
fendants, as bailiffs and receivers of the mo- 2 8 
nies of the plaintiff—for that on the iſt of October plaintiff, cy 
A. D. 1790, the plaintiff and defendants were joint not be taken 
owners of the brigantine Betſey, and ever ſince have 1 
been, in the following proportion, viz. the plaintiff right to ſell 
five eighths, and the defendants three eighths ; that their owners 


the defendants have had the poſſeſſion and uſe of ſaid property in 
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brigantine from ſaid iſt of October A. D. 1790, to 
the date of the plaintiff's writ ; in which time ſhe 
had performed ſundry profitable voyages, and the de- 
fendants had received the avails thereof, and made 
great gain thereby, to account to the plaintiff for his 


part and proportion, which was {300 lawful money; 
and that the defendants had ever refuſed to render 


their reaſonable account in the premiſes. 


The defendants plead that they never were bailifts 
and receivers of the plaintiff, in manner and form as 
the plaintifF in his declaration had alledged. Iſſue to 


the jury. 

The plaintiff produced and read the depoſition of 
one of the defendants given on a former occaſion ; 
and after he had read it, found that it would be im- 
proved againſt him, moved to the court for liberty to 
take it back; this was objeCted againſt by the defend- 
ants. 


By the court—The defendants could not have in- 
troduced this depoſition, but it being legally introdu- 
ced by the plaintiff, the defendants have right to take 
the benefit of it. 


The defendants admitted that the plaintiff was part 
owner of ſaid brigantine in October A. D. 1790; and 
claimed title to their part by virtue of a bill of ſale giv- 
en them by captain Savage, in the Weſt-Indies, he 
being a part owner and maſter of ſaid brigantine; 
there was no pretence that captain Savage had any 
inſtructions or power from the plaintiff to give ſaid 
bill of ſale, other than what every maſter of a veſſel is 
inveſted with, in virtue of his being maſter—and the 
defendants offered to prove that it was the general 
practice for maſters to ſell the veſſels of their owners 
in the Weſt-Indies. 


This was objected e. by the plaintiff—and by 
the court, maſters may hypothicate the veſſels of their 
owners for certain purpoſes, and they will be holden ; 
but that maſters ſhould have right, merely as maſters, 
to ſell the property of their owners in the veſſels they 
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command, without authority from their owners, 
would be moſt unjuſt and impolitic; and any practi- 
ces of that kind ought to be reprobated, as iniquitous 
and abſurd, rather than to be improved as precedents, 
to eſtabliſh a rule; the evidence was rejected. 


This being a ſuit brought againſt the defendants 
jointly ; and the plaintiff failing to prove that Smith 
one of the defendants had ever intermedled with any 


of the avails of ſaid voyages ; the jury found a ver- 
dict for the defendants. 


Mary Alſop, adminiſtratrix of Richard Alſop 
verſ. Michael Todd. 


CTION upon a note dated the 2gth of March : 
A. D. 1771, for { 45, payable to faid Rich- . — 
ard in three months, with intereſt. der the care, 
&c. of a parent, 
The defendant plead in bar that on the 29th of is made valid 
March 1771, when ſaid note was given, the defendant and binding 


s | him, b 
was a minor, under the age of twenty one years, and hf, e n 


conſenting 


under the care of a guardian and parent; and fo ſaid to it and agree- 

note was void by the ſtatute in fuch caſe made and ing to pay it 
_ he is of 

ull age. 


provided. 


The plaintiff replied to the defendant's plea in bar— 
that on the 5th of September A. D. 1781, the de- 
fendant being of full age, he then recognized the juſ- 
tice of ſaid debt, and in conſideration thereof promiſed 
the plaintiff that he would pay the balance due on 
ſaid note. The defendant traverſed the plaintiff's re- 
ply, and the iſſue was cloſed to the jury. | 


The jury found that on the gth of September A. D. 
1781, the defendant being of full age, he then recog- 
nized the juſtice of ſaid debt, and in conſideration 
thereof promiſed to pay the balance due on ſaid note, 
&c. and found for the plaintiff to recover. 


The defendant moved in arreſt of judgment, that 
the iſſue was immaterial 3 that by the ſtatute the note 
was void, and could not be revived or rendered of 
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force by any aſſent or new promiſe of his, after he 


came of age. 


This motion was demurred to—and judgment was 
given that ſaid motion was inſufficient, and for the 
plaintiff to recover. 


By the court—This caſe turns upon the queſtion, 
whether this note when it was ſigned was ipſo facto 
void, or only voidable. The ſtatute at the time of 
giving this note, upon this ſubje&, and until May A. 

1784, ſtood thus: That no perſon, under the go- 

ent of a parent, guardian or maſter, ſhall be ca- 

pable to make any contract, or bargain, which in the 

law ſhall be accounted valid, unleſs the ſaid perſon be 

authorized or allowed ſo to contract or bargain, by 
his or her parent, guardian or maſter.” 


The natural and neceſſary inference to be drawn 
from the ſtatute, was, that when a perſon under the 
care and government of a guardian, parent, &c. was 
authorized and allowed ſo to contract, &c. then he 
would be capable to make a contract, &c. which 
would be valid in the law for it would be idle for the 
ſtatute to ſay, that ſuch perſon ſhould be incapable to 
make any contract, &c. unleſs authorized and allow- 
ed by his guardian, &c. if he was incapable before 
the making of the ſtatute, or if being thus authorized 
and allowed by his guardian, he was ſtill incapable to 
make any valid contract. 


This ſtatute, in making the contracts of minors in- 
valid, went upon the idea of their being liable to be 
impoſed upon, for want of competent diſcretion ; un- 
leſs they were eſpecially allowed and authorized by 
their guardian, or parent, &c. which would obviate 
that defect. 


In the reviſal of the laws paſſed in A. D. 1784; 
this clauſe was added ; in which caſe ſuch parent, 
guardian or maſter ſhall be bound thereby ; this pro- 
vides an addititional ſecurity for the creditor ; but 
does it follow, that in ſuch caſe, the minor was not 
alſo bound ? for wherein is the mighty difference be- 
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tween the creditors recovering the debt of the guardi- 
an, and the guardian's recovering it out of the ninor's 
eſtate; except only in the circuity of remedies, and in 
an inhancement of coſts— for it will not be pretended 
that the guardian is to pay this for the minor, who has 
the benefit of it, without being refunded out of the 
minor's eſtate. The cafe of William May, and Mar- 
tha his wife vs. Joſeph Webb, determined in the ſu- 
preme court of errors, does not militate againſt this 
conſtruction of the ſtatute—that was upon a ſpecial 
verdict, found in the ſuperior court—In that caſe the 
following points were reſolved - iſt, That a guardian 
appointed to a minor when but nine years old, conti- 
nued guardian until the minor arrived at full age, un- 
leſs it was a limited appointment, or the minor when 
arrived to the age of diſcretion for chooſing a guardian 
ſhould chooſe another—2d, That the guardian was 
liable for the contracts made by his ward, with his al- 
Jowance and conſent—And 3dly, which was a prin. 
cipal point, on which that caſe was decided, the jury 
found that the goods were taken up with the conſent 
and approbation of Ezekiel Williams, Eſq. who was 
appointed guardian when faid Martha was nine years 
old, and by ſaid Webb were firſt charged to ſaid Wil- 
Jams, but that he afterwards refuſed to pay for them, 
and ſaid Webb diſcharged him, and charged them to 
the faid Martha ; upon which the court determined, 
that if it be otherwiſe as to the other points than is 
acjudged, ſtill in this caſe it would be that the ſaid 
rtha a minor, without any guardian, _ taken 
the articles charged by the conſent of ſaid Williams, 
and with an underſtanding on the part of the creditor, 
that they were to be charged to ſaid Williams, and 
were in fact ſo charged, that then the ſaid Williams 
became the original debtor ; and no diſcharge of him 
the creditor could fix a legal claim on the minor. 
irby's reports, 286. 5 
Further, an infant is by law bound to pay for ne- 
ceſſaries, and this from neceſſity; for he may not 
have a guardian, or may be ſeparated from him, and if 
he is deprived of all credit, as he muſt be if he is not 
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bound by his contracts for neceſſaries, he muſt in- 


evitably periſh or truſt to charity, let him have ever 
ſo much property. 


Again, perſons'of full age are bound by their con- 
tracts with infants; and the infant when he arrives 


at full age, has the privilege of diſſenting from ſuch 


contracts, and avoiding them, or if they are for his ben- 


efit, of affirming them. Now if an infant's contracts 


were ipſo facto void, they would be ſo to every intent 
and purpoſe, and with reſpect to all parties, it might 
be given in evidence under the plea non eſt factum. 


The contracts of infants then are not void but on- 
ly voidable by them. If the defendant therefore, 
when he arrived at full age had denied the juſtice of 
this debt, and difſented to the note, it could not have 
been enforced againſt him ; but inſtead of that, he 
recognized the juſtice of the debt, and agreed and 
engaged to pay the balance due on the note ; by this, 
he took upon himſelf the obligation expreſſed in the 
note, and made valid and binding a note which be- 
fore was voidable; and this does not in any manner 
contravene the ſtatute. The ſtatute declares, that no 
perſon under the government and care of a guardian, 
Parent or maſter, ſhall be capable of making any con- 
tract, &c. which ſhall be accounted valid in the law. 
But the ſtatute doth not ſay that contracts made by a 
2 of the above deſcription, ſhall not or cannot 

come valid and binding, by the conſent and confirm- 
ation of ſuch perſons, after he or ſne arrives to full 
age. This is not a note given by an infant under the 
care of a parent, merely, on which the ſtatute attach- 
es; but it is a note given by a perſon under thoſe 


circumſtances, which has been recognized to be juſt, 


aſſented to, and engaged to be paid by the ſigner after 
he was of full age; upon which the ſtatute does not 
attach, and about which it is wholly ſilent. Vide 
Lawrence vs. Gardner, 1 vol. Root's Rep. 477—and 


Cowper's Rep. 201, which is a much ſtronger caſe, 


being a deed of a feme covert. 


| Þ 
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This judgment was reverſed upon a writ of er- 
ror in the ſupreme court of errors in June A. D. 
1795—for the following reaſons, viz. 


That all contracts of minors, unleſs the ſame ax 
to be for their benefit or for neceſſaries, are ab. 
ſolutely void at common law, and therefore they can- 
not be the ſubjects of ratification or the founda- 
tion of an action. To this point is Coke Litt. 171, 
b. ſection 259 — 2d Atkins 34—3d Atkins, 610—3d 
Burrows, 1794— alk. 279 — 2d Stra. 1101—Cro 
Eliz. 126, 700, 920—5th Coke 119 —Croke Cha's, 
501. 


An infant is not liable at common law even for 


neceſſaries* while under the government of a parent, 
as is alledged Todd was, in this caſe. See Eſpinaſſe 
170—2d Blackitone's Rep. 1325 — 2d of Atkins, 35. 


Notes of hand by our law are treated as ſpecialties 


and the conſideration cannot be enquired into at law. 


No contract, the conſideration of which is not en- 


quirable into, ſhall bind an infant.—Salk'd, 386— 
2d Strange 1102—1 Irvin's Reports, 40. | 


Our ſtatute perhaps raiſes the common law, for by 
the ſtatute the contracts of minors, © unleſs, they be 
authorized or allowed ſo to contract, by his or her 
parent, guardian or maſter, ”&c.—are declared void. 


Much is ſaid in the Engliſh books about a diſtinc- 
tion between void and voidable. It will be found by 
examination that they generally take this diſtinction 
between thoſe contracts which are more nn en- 
tered into and which are declared void by act of par- 
liament, as uſurious bonds, &c. and thoſe which are 
void at common law, as the bond of a feme covert, 
&c. þ 


Colt, Bowes, and Hoſmer verſ. Aſhbel Corn- 
well and others. 


: 
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tion to prevent ſex, in November A. D. 1788, Frederick Mun, reco- 


© party making 
e of a legal 


writ of execu- 


vered a judgment againſt Gordon Wetmore, of Mid- 
dletown, for the ſum of { 29-19-0-1-2 damages and 


tion for thepur- coſt, and took out execution for ſaid ſums, dated the 


poſes of vexa- 
tion and injuſ- 
tice, 


iſt of April A. D. 1789, returnable in ſixty days 
which execution Stephen Titus Hoſmer, Eſq. attor- 
ney to ſaid Mun, on ſaid firſt day of April delivered 
to Aſhbel Cornwell, a conſtable of ſaid Middletown, 
to levy and collect; and took of him a certain writi 

or receipt, wherein {aid Cornwell acknowledged the 
receipt of ſaid execution, and promiſed ſaĩd Hoſmer to 
collect ſaid execution in wy days, if by legal ſteps it 
was colleCtable, and to pay the money to him; which 
receipt was dated-city of Middletown, April 1ft, A. 
D. 1789—that ſaid conſtable levied faid execution on 
the property of ſaid Wetmore, and took a receipt for 
faid property; but wholly failed to collect and pay 
ſaid execution; alſo ſhewing that ſaid Hoſmer inſti- 
tuted a ſuit on ſai receipt in his own name, againſt 
ſaid conſtable, before the city court, holden in the city 
of Middletown, in September A. D. 1789, and re- 


covered a judgment before ſaid city court againit ſaid 


Cornwell, upon default, for the ſam of {32-9-4 


 lawful-money, damages and coſt, and took out execu- 


tion for faid ſums; dated the 29th of January A. D. 


1790; that by legal proceſs, and by the agreement of 


faid Frederick Mun, the property of this debt was 


veſted in two of the petitioners, viz. ſaid Colt and 


Bowes; and the money due on ſaid Hoſmer's execu- 
tion againſt ſaid Cornwell, was in fact paid to faid 
Colt and Bowes, and ſaid execution endorſed ſatisfied. 
That ſaid Cornwell afterwards brought a writ of er- 
ror to the ſuperior court holden at Middletown, in 
July A. D. 1791, againſt the judgment recovered by 
ſaid Hoſmer againſi him, before ſaid city court; 
which was reverſed, and judgment rendered by ſaid 
ſuperior court, in favour of ſaid Cornwell againſt ſaid 
Hoſmer, for his damages, the ſum of {33-13-7 law- 
ful money, being the Fam yell by faid Wetmore and 
Cornwell, to Colt and Bowes, on the execution of ſaid 
Hoſmer againſt ſaid Cornwell; and that ſaid Corn- 
well had taken out execution on faid judgment againſt 


— 
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ſaid Hoſmer, and was preſſing him for the money 
and that ſaid Hoſmer — intereſt in faid N 
and that if faid Cornwell collected the money of ſaid 
Hofmer, it would only lay a foundation for a circuity 
of actions in the law, to recover the money back again 
to ſaid Colt and Bowes, where it now rightfully was; 
praying for a perpetual injunction on ſaid execution. 

The reſpondents plead in abatement, that the peti- 
tion did not contain ſufficient grounds for the relief 
prayed for—and that the petitioners had adequate re- 
medy at law. 


Judgment That. the plea of the reſpondents was 
inſufficient. 0 

the court the petitioners have not adequate re- 
medy at law, for the remedy they pray for, is to have 
the parties ſet down where they now are; and to pre- 
vent the reſpondents from — uſe of a legal exe- 
cution, for the purpoſes of vexation and injuſtice— 
Juſtice is done, the money is where it W * be, 
and the petitioners ought to be quieted. is peti- 
tion was heard on the merits, and granted, and a per- 
petual injunction laid on the execution. 


Sage, Cooper, &c. Committee of the firſt Soci- 
ety in Chatham very. White. 


CTION of trover for certain notes and bonds where monies 
given to the committee of faid ſociety, de- are given to an 
c that on the day of they were 9 
poſſeſſed of certain notes and bonds, viz. and de- — 3 
ſcribes them, which of right belonged to them; that or the miniſter, 
they afterwards loſt them, and faid notes and bonds the epiſcopali- 
came into the hands of the defendant, who knowing _— + at 
them of right to belong to the plaintiffs, yet notwith- their ſociety 


ſtanding did convert to his own uſe. ntectings 2 

b in a 
The defendant plead not guilty, and iſſue was cloſ- plication of ldd 

ed to the jury. . monies. 


The facts in this caſe, upon the evidence, were 
theſe, —The town of Middletown, including the preſ- 


* 
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ent town of Chatham, on the gth day of January A. 
D. 1701-2, at their legal meeting made and paſſed 
the following vote and grant, viz.— Whereas there 
is about forty acres, called Paucowſit Swamp, lying 
on the eaſt fide of the great river, which the neigh- 
bors on the eaſt ſide of ſaid river, may clear and im- 
prove for the uſe of the town, until ſuch time as 
they ſhall be in a capacity to maintain a ſchool or 
a miniſter, then ſaid land ſhall be ſequeſtered and 
improved, and the income thereof, be diſpoſed of for 

ſuch public uſe, as the town by vote ſhall order; 
ſaid land to remain to the town's uſe, until they ſhall 
have a ſchool or a miniſter ſettled on the eaſt fide; 
then to be and remain for the partcular public charge 
of ſaid eaſt ſide, on the account aboveſaid. The 
people on the eaſt fide cleared ſaid ſwamp, and ſome 
years after, that neighborhood was incorporated into 
an eccleſiaſtical ſociety, by the name of the third 
ſociety in Middletown, which is now the firſt ſociety 
in Chatham; and ſaid ſociety ſold ſaid land, and ap- 
plied the income for two or three years at firſt to 
the ſupport of ſchooling ; but latterly it had been 
applied to the ſupport of the miniſter ; and of late a 
majority of the legal voters in ſaid ſociety being epiſ- 
copalians, claimed to have the intereſt of theſe monies 
applied to the ſupport of ſchooling ; and at a ſociety 
meeting warned for that purpoſe, in which the epiſ- 
copalians voted, it was voted that the intereſt afore- 
ſaid ſhould be applied for the maintenance of ſchools 
in ſaid ſociety—and the plaintiffs were appointed 2 
committee to demand and receive ſaid bonds from 
the defendant, with whom they were depoſited by 
ſaid ſociety to keep; that the defendant refuſed to 
deliver them when demanded, or to pay the intereſt 
received on {aid bonds to any other uſe, than the ſup- 
port of the miniſter in ſaid ſociety. The law with 
reſpect to the right of epiſcopalians to vote in ſociety 
meetings, was, as it then ſtood, as follows, viz. And 
every perſon chiming the benefit of this act, which 
act 1s entitled an act for ſecuring the rights of con- 
ſeience in matters of religion, to chriſtians of every 
denomination in this ſtate, ſhall be diſqualified to yote 
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in any ſociety meeting, ſave only for granting taxes 
for the ſupport of ſchools, and for the eſtabliſhment 
of rules and regulations for ſchools and the education 
of children. 


Three queſtions were made in this caſe iſt, That 
the original grant being to take effect in futuro, was 
void — ad, That the epiſcopalians had no right by law 
to vote in ſaid ſociety meeting, with reſpect to the 
diſpoſition of theſe monies which were granted and 
ſequeſtered to ſaid firſt ſociety, for the ſupport of 
1. or the miniſtry as they ſhould order And 
zan at the action was mis-conceived altogether; 
or that it ought to have been for the intereſt only, 
that being all which upon their own principles they 
have right to, 


The jury brought in a verdi& for the plaintiffs ; 
the court diſſented from the verdict, and returned the 


jury to a ſecond conſideration, and declared the law 
in the caſe. As to the firſt point made, that a freehold 


eſtate cannot be created to commence in futuro, is a 
principle of the Engliſh law, and grew upin the times of 
feudal darkneſs ; when freehold eſtates were created by 
feoffment, and livery and ſeiſin; and yet by the ſame 
Engliſh law a freehold eſtate may be created, to com- 
mence in futuro by an executory deviſe ; this is re- 
garding forms more than ſubſtance. But this was a 
grant to the neighbours on the eaſt ſide of the great ri- 
ver in preſenti; to clear and improve the land for 
the uſe of faid town, until they ſhould be in a capacity 
to maintain a ſchool or a miniſter ; then it ſhould be 
ſequeſtered, and the income thereof be diſpoſed of for 


ſuch public ufe. The firſt ſociety in Chatham have 


clearly a right to theſe monies, to the intereſt of them, 
to be applied to the ſupport of ſchooling, or of the 
2 in ſajd ſociety, at their diſcretion and plea» 
ure. 


As to the ſecond point, the epiſcopalians are not 
members of ſaid firſt ſociety, and make no part thereof, 
they therefore have by the law no right to any paxt of 
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ſaid money; they have right to vote in ſaid ſociety 
meetings, with reſpect to granting of taxes for ſchool. 
ing, and with reſpect to rules and regulations for 
ſchooling ; but have no right to vote, with reſpect to 
intereſt given to ſaid firſt ſociety, for the uſe of ſchool- 
ing, Or * miniſtry, as they ſhall direct. 


And as to the third point, it is very clear, that the 
plaintiffs upon their own principles, have right to 
only the intereſt of ſaid monies from the time of paſ- 
ſing ſaid vote, and not the principal ſums ſecured by 
ſaid notes and bonds. The jury upon ſecond conſi- 
deration found for the defendant. 


Lovet ver/. Johnſon. 


CTION on a note dated the 22d of March, A. 

D. 1793, wherein the defendant promiſed for 

{60 inſurance on a certain veſſel, to pay £36 lawful 
money. 


The defendant plead that before the date and im- 
petration of the plaintiff's writ, he had made full pay- 
ment of the note on which, &c. Iſſue to the court. 


After the cauſe was appealed into this court the de- 
fendant died, and the plaintiff cited in his adminiſtra- 
tors. The iſſue was tried by the court. 


The defendant claimed to have a defalcation from 
the note of fifteen per cent. on the ground that the 
policy of inſurance to which this note referred, pro- 
vided that there ſhould be a deduction of fifteen per 
cent. in caſe of a peace; and that a peace in fact took 
place before the riſk was run. 


The plaintiff admitted the facts, but objected againſt 
its being done in this —_— and cited the caſe of 
Philips vs. Halſey, 1 volume Root's reports, 194. 


By the court—That caſe is undoubtedly good law ; 
that note had no reference to any inſurance ; that was 
an abſolute note for ſo much money, and the court had 
no clue to get at the deduction claimed, but by parol 
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teſtimony. In this caſe the note itſelf expreſſes for 
what it is given, and refers to the policy of inſurance; 
the court therefore may look to the policy and conſi- 
der and allow it, which was accordingly done. 


Stephen Miller ver/. Matthew Talcot, Eſq. &c. 


A CTION of the caſe, declaring, that in October 
A. D. 1782, the defendants had and held a 


certain execution in their favor againſt Gordon 


Wetmore, and others, for whom the plaintiff was 
bail, which execution was for the ſum of { lawful 
money, then in life, and unſatisfied ; and the plain- 
tiff applitd to the defendants and propoſed to pay 
them the ſum of £78 lawful money, provided the 
would transfer and aſſign to him ſaid execution with 
power to collect ſaid execution and convert the money 
to his own uſe; to which propoſal the defendants 
agreed, and thereupon the plaintiff paid to the de- 
tendants £78 lawful money, and the defendants in 
conſideration thereof agreed and promiſed to aſſign 
to him ſaid execution, unendorſed, with a power to 
collect and convert the money due on ſaid execution 
to his own uſe, without account ; that the defendants 
had wholly failed of performing their ſaid agreement, 
and thereupon the defendants had become liable to 
repay ſaid {78 to the plaintiff, and in conſideration 
thereof had afſumed and promiſed, &c. 


The defendants plead in bar a former action of aſ- 
ſumpſit, for the ſame cauſe, matter and thing, and 
ſet forth ſaid former action; in which a verdict and 
judgment were given for the defendants. | 
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The court 
will not ſet a- 


ſide a verdi& 


if ſubſtantial 


juſtice is done, 


unleſs by the 
rules of the 
law they are 


obliged to do it. 


The plaintiff replied and admitted the action, ver- 


dict and judgment for the defendants ; but ſaid, he 
ought not to be barred, for that the jury in ſaid form- 
er action, found all the facts alledged in the declara- 
tion to be proved and true, but from the obſervations 
made by the council for the defendants, upon the 

law, in arguing the cauſe, they ſuppoſed that the 
promiſe was within the ſtatute againſt frauds and 
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perjuries ; and that they were eſtopped from finding 
a verdict for the plaintiff ; and the court not know- 
ing upon what principle the jury found their verdict, 
and ſuppoſing it to be, becauſe the jury had not found 
the facts to be proved, on account of ſome defect in 


the evidence which the court did not diſcover, accep- 


ted ſaid verdict although they were of a different 
opinion, 7255 | 
The defendants rejoined, that the plaintiff ought to 
be barred without that that ſaid former jury found all 
the facts to be proved and true, alledged in ſaid form- 
er action, and found their verdict in favor of the 
defendants, becauſe they * — that by ſaid ſtatute 
they were eſtopped from finding a verdict for the 
plaintiff upon which, iſſue was joined to the jury 
and the jury found the facts ſet up and alledged in the 
phintif' replication ; and for the plaintiff to recover. 
e court accepted the verdict. 


In this caſe, the jury who tried ſaid former action, 
were introduced and improved as witneſſes on this 
iſſue. 


The defendants, after verdict, moved in arreſt of 
udgment— Iſt, That faid iſſue was immaterial—2d, 
hat ſaid verdict was inſufficient—3d, That ſaid j 
had found for the plaintiff {82-13 damages, in which 
was included the ſum of { 4-13 for coſt in ſaid form- 
er aCtion—4qth, That the plaintiff's replication was 
inſufficient, | 


The plaintiff replied to the motion in arreſt, that 
as to the third exception, he had remitted to the de- 
fendants, of the damages found by ſaid verdict, the 
ſum of 4-13, which was allowed for coſt, and had 
cauſed the ſame to be entered on the record ; and as 
to the reſt and reſidue of the reaſons offered in arreſt, 


8 


he ſaid they were inſufficient and judgment, that the 


motion in arreſt was inſufficient, and that the plaintiff 
recover. | 


By the court—The plaintiff, in order to avoid the 
plea in bar, replied that ſaid verdict was found by 
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the jury through a miſtake, with reſpect to the law, 
and contrary to the truth of the facts, and that the 
eourt accepted ſaid verdict contrary to their own 
opinions upon the evidence as it appeared to them, 
upon an idea that the jury, who were acquainted with 
the witneſſes, diſcovered ſome defect in their credi- 
bility, which the court were unacquainted with.— 
The defendants inſtead of demurring to the replica- 
tion, and bringing up the queſtion of law to the court, 
whether the plaintiff muſt not be barred by ſaid former 
judgment, until removed by writ of error or a new 
trial, traverſed the reply, and went to iſſue upon 
the truth of the facts alledged therein ; and the jury 
having found the facts by their verdict, and it ap- 
pearing that ſubſtantial juſtice was done, the court 
therefore would not ſet aſide the verdict, unleſs by 
law they were bound to do it. The defendants, by 
traverſing the reply, have deſerted their plea in bar, 
and admitted that if the plaintiff's replication was 
true, he ought not to be barred ; they were eſtoped 
therefore from excepting againſt what they, by their 
traverſe had admitted; and it is clear by the facts 
found in this caſe, that the plaintiff ought not to be 
finally concluded by ſaid former trial and verdict, 
and the only queſtion was, whether this be the moſt 
regular mode of proceeding ; but whatever doubt 
there might have been, the defendants have removed 
it by their traverſe. . 


Thomas Neil verſ. Miller. 


CTION upon a note or receipt dated the 19th , mide ta. 

of January A. D. 1783, for two depreciation nied, and no 
notes, for the ſum of {38-12-9 1-2, which the de- evidence of its 
fendant promiſed to ſell for three dollars on the pound, being genuine, 
or to return them. The defendant plead full pay- — * 
ment. Iſſue to the jury. 


The defendant produced a e purporting to 
be a receipt for G 38-12-9 1-2 in foldiers' notes in 
full of the receipt declared upon, with the name of 
Thomas Neil ſubſcribed to it. The plaintiff denied 
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the name of Thomas Neil to ſaid receipt, to be the 
ſignature of the plaintiff, there being no witneſs to 
the receipt, and the defendant not being able to pro- 
duce any evidence, by compariſon of the hand wri- 
ting or otherwiſe, that it was the plaintiff's ſignature, 
the plaintiff objected againſt ſaid receipt's being given 
in evidence to the jury. And by the court—if the de- 
fendant had produced any evidence, though ever ſo 
ſmall, of its being the plaintiff's ſignature, it would 
have been proper to have left it to the jury to weigh; 
but there being no evidence at all of its being genu- 
ine, it would be improper to let it go to the jury. 


Henry Crane, &c. Heirs of Henry Crane, de- 
ceaſed, verſ. David Brainard, and Hannah 
Willard, Executors of Samuel Willard, the 
elder. | 


The eſtate of A CTION upon the covenants of ſeiſin in a deed 


2 executed and given by Samuel Willard the 
3 elder, to Henry Crane the elder, and anceſtor of the 


to an action plaintiffs ; declaring in common form, and alledging 


againſt his ex- 4 breach. 
ecutors on the 


covenants of The defendants plead in bar, that on the 13th of 
feilin in a deed. March A. D. 176, Samuel Willard, the elder, made 
his laſt will and teſtament, and therein appointed 

George Willard his executor ; that after ſaid Samuel's 

death, ſaid George accepted ſaid truſt, and in Febru- 

ary A. D. 1780g he cauſed ſaid will to be proved and 

approved ; that on the 6th of October A. D. 1780, 

ſaid George made his will, and therein appointed the 

defendants his executors ; that upon the death of ſaid 

George, the defendants accepted ſaid truſt and cauſed 

ſaid George's will to be proved and approved; that 

ſaid Samuel Willard the elder, did not leave perſonal 

eſtate ſufficient to pay his debts; and ſaid executors 

obtained liberty from the general aſſembly to ſell land 

ſufficient to pay his debts, which they did, and paid 

the debts, and cauſed the reſidue of his eſtate to be 

diſtributed to the deviſees and legatees in the will, on 
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the 20th of September A. D. 1784, which diſtribu- 
tion had been returned, accepted and recorded in the 
office of the the court of probate. Further, that the 
plaintiffs before the death of ſaid Samuel, had full 
knowledge of ſaid breach of covenant, and never ex- 
hibited ſaid claim to his executors, until many years 
after his death. 


The -plaintiffs demurred to the plea in bar—and 
judgment, that the plea was inſufficient, and for the 
plaintiff to recover. 


The eſtate of ſaid Samuel having been ſettled 
and diſtributed, is no objection to the plaintiffs 
recovering; and it might have been reaſonable and 
fair for the plaintiffs to have exhibited ſaid claim 
ſooner, but there is no law of limitation, which at- 
taches upon this caſe to bar the plaintiffs of a re- 
covery. 


Nettleton ver/. Redfield. 
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A declaration 


tiff in his declaration had wholly miſtaken the in treſpaſs 
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u 


nds of the land, on which the facts were alledged 
to have been done. Before the cauſe came on to 


which mis- de- 
ſcribes the land, 
may be amend» 


trial, the plaintiff diſcovered the miſtake, and moved ed upon pay- 
the court for liberty to amend his declaration, by in- ing coſt. 


ſerting the right bounds, upon paying colt. 


By the court—This is an amendment at common 
law, which is for the furtherance of juſtice ; and no 
inconvenience will refult to the parties therefrom. 


The plaintiff was permitted to amend his declara- 
tion upon paying coſt. 


Samuel Bull ver. Talcot, &c. Committee for 
building the Court-Houſe. 


| RTT of error to reverſe a judgment of the 
county court, in an action brought by ſaid 
eommittee againſt ſaid Bull upon a ſubſcription, which 


Parol evidence 
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to explain a 
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was as follows, viz. « We the ſubſcribers promiſe to 
pay the ſeveral ſums affixed to our names reſpective- 
ly, to ſuch perſons as ſhall undertake and build a court- 
houſe in ſaid Middletown, ſomewhere on the highway 
lately opened between Mr. Henſhaw's and Mr. 
—.“ That the defendant ſet his name to ſaid pa- 
per, and affixed thereto the ſum of {15 lawful mo- 
ney. 


That the plaintiffs undertook and built the court- 


\ houſe on ſaid road, & c. and expended therein all the mo- 


nies ſubſcribed as aforeſaid; and that they gave notice 
thereof to the defendant and requeſted of him to pay 


his ſubſcription; that thereupon the defendant be- 


came liable to pay ſaid ſum of 15, and in conſidera- 
tion thereof afſumed and promiſed the plaintiffs to 
pay to them ſaid ſum. 


The defendant plead that he did not afſume and M0 


promiſe, &c. Iſſue to the jury. The jury found 
that the defendant did aſſume and promiſe, and for 


the plaintiffs to recover. 


The defendant offered on the trial to the jury, to 
introduce parol evidence to prove that when he ſub- 
{cribed ſaid paper, he annexed this condion, viz. 
that ſaid houſe ſhould not be larger than would an- 
ſwer for a convenient dwelling houſe z which evi- 
dence the court determined to be improper to be ad- 
mitted 3 upon which the plaintiff filed a bill of ex- 
ceptions to the determination of the court. 


Errors aſſigned—were 1ſt, That the parol evi- 
dence ought to have been admitted—2d, 'That the 
promaile laid was void, for want of conſideration, and 
or uncertainty as to the promiſee. 


Plea— nothing erroneous and judgment, that 
there was nothing erroneous in the judgment com- 
plained of. 


By the court — This is a written obligation, by 
which ſaid Bull promiſed to pay (15 to . perſons 
who ſhould undertake and build a court houſe in Mid- 
detown, upon the highway lately opened between 


Mr. Henſhaw's and Mr. and parol evidence is 
not admiſſible to contradict, explain, or control the 
writing. The building of a court houſe at the re- 
ueſt of the defendant was a good conſideration; and 
although at the time the fubſcription was entered into 
it was uncertain who would undertake to do it, the 
promiſe was made to ſuch perſons as ſhould build it; 
e having undertaken and built the court 
houſe have brought themſelyes within the deſcription 
in ſaid writing to take benefit of it, as well ag though 
they had been expreſsly named in the ſubſcription. 


Richard Dickerſon, adminiſtrator of John Dick- 
erſon, deceaſed, ver/. Whittleſey. 


RIT of error to reverſe a judgment of the 
county court, in an action of account, brought 
by ſaid adminiſtrator againſt ſaid Whittleſey, for 
r of ſaid John deceaſed, in 
is life time. | 
The cauſe was put to auditors, who made their re- 
turn, in which they found that the defendant was ac- 
countable for goods and chattels received of faid John 
deceaſed, to the amount of {41-12-6 3 they alſo 
found that the defendant had accounted to ſaid Rich- 
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In an action of 

account, audi- 
tors may ſind 
a balance for 
the deſendant. 


ard as adminiſtrator of ſaid John, to the amount of 


£48-12-6, and thereupon they found that the plain- 
tiff was in arrear, and indebted to the defendant the ſum 
of £7, which they found for the defendant to reco- 
ver of the plaintiff, A remonſtrance was made to this 
return, by the plaintiff, that the auditors had found 3 
balance in favor of the defendant againſt the plaintiff. 
The county court adjudged the objection in the re- 
monſtrance to be inſufficient, and gave judgment for 
the defendant to recover of the plaintiff aid ſeyen 
"rar out of the effects of ſaid deceaſed, in his 


nds. 


Errors aſſigned were—1it, That a balance by law 
could not be found in fayour of the defendant againſt 
mT 
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the plaintiff, in an action of account—2d, That the 
judgment ought to have been againſt the plaintiff, and 
his own proper perſonal eſtate. 


Plea—Nothing erroneous. Judgment—Nothing 
erroneous. 


By the court—It has been long ſettled as law, 
that auditors in an aCtion of account may find a bal. 


ance in favor of the defendant, and judgment be giv- 


en for it; as to the 2d point, the judgment was right, 
for it is found, that he received this — as admi- 
niſtrator, and it was his duty to have added it to the 
inventory of the deceaſed's eſtate z and it is right and 
juſt it ſhould be recovered out of that eſtate. 


Samuel Ruſſel ver/. James Cornwell. 


If the promiſo ˖ 
5 Þ coun ma in chancery, brought to the county 


. ir; ourt and entered in this court upon a reverſal; 
— . ewing that the petitioner ee Nehemiah 
that the prom- Higby, for a valuable conſideration, a note given to 
_ —— him by ſaid James Cornwell, dated the 2oth of De- 

—— 2 —3 cember, A. D. 1770, for the ſum of {6 lawful mo- 
iſce, be muſt rk with 3 3 that ſaid Cornwell on = firſt of 
pay the note to January A. D. 1789, was duly notified by the petiti- 
the agnes. oner, he ſaid Highy had endorſed ſaid * to him 

for a valuable conſideration; and that ſaid Higby 
was a bankrupt, and demanded of him payment of 
ſaid note. That the petitioner afterwards put ſaid 
note in ſuit, to the county court holden at Middle- 
town, in Middleſex county, on the firſt Tueſday of 
November A. D. 1789, which action was duly enter- 
ed in ſaid court, and continued to April county 
court, A. D. 1790, when and where ſaid Cornwell 
produced and plead in bar of ſaid action, a r 
in full of ſaid note executed by ſaid Higby, on the 
13th of April A. D. 1790; and after the 1ſt of Ja- 
nuary A. D. 1789, when ſaid notice was given to 
faid Cornwell, by which ſaid action was barred and 
the petitioner ſubjected to coſt, although ſaid note 
had never been paid ; and thereupon prayed that ſaid 
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Cornwell might be decreed and ordered to pay ſaid 
note and intereſt to the petitioner with his — 


To which petition ſaid Cornwell plead in abate- 
ment that ſaid petition was inſufficient, for that the 
petitioner had adequate remedy at law, againſt ſaid 
Cornwell, by an action for the fraud, Re. 


Judgment—That the plea in abatement was inſuf. 
ficient. | | 


The court, on hearing the arguments in this caſe, 
were inclined to think that the petitioner might have 
an action at law for the fraud to recover his damages, 
but as this caſe was entered in this court upon a re- 
verſal, and the precedents had ever been to grant re- 
lief in chancery, in ſuch caſes, they thought it would 
not do to turn the petitioner round, and ſend him to 
law _= an uncertainty, as there had been no deciſi- 
ons of the kind. They therefore ſuſtained the peti- 
tion, and upon a hearing on the merits, granted the 
relief prayed for. | 


— —_—> CD GMn_—— 


New-Haven County, July Term, A. D. 1794. 


Candy ver/. Twichel. 


A CTION of the caſe declaring that in December Durefs, fraud 
A. D. 1792, the plaintiff had an attachment aud — 
directed to him # conſtable, to ſerve, in favor of in idee on 
Mulford and Larra, againſt Hurd, by virtue of the general 
which he attached a certain mare, the property of iſſue. _ 
ſaid Hurd, and made a return of ſaid attachment to . wan hd 
the juſtice to whom it was made returnable, with his jun be of 
doings thereon endorſed. That in January A. D. ſomething on 
I 193 „he received another writ of attachment in favor — 8 — . 
0 Johnſon, againſt ſaid Hurd, by which he alſo "© | 
attached ſaid mare and made return of ſaid writ, with 
his doings thereon endorſed, to the juſtice to whom 


it was made returnable. That ſaid Mulford, 8c. and 


——  -. <—_ dt ———— — — — 
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The iffue join- , 


.ed, muſt be an- 
ſwered. 
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n each recovered a judgment againſt ſaid 


urd, and took out their executions, and delivered 
them to the plaintiff to levy and collect. That on 
the 15th of January A. D. 1793, upon the requeſt 
of the defendant the plaintiff delivered to him faid 
mare, attached as aforeſaid, to keep and redeliver on 
demand; and the defendant then gave his receipt in 
writing under his hand, dated ſaid 15th of Jan 
A. D. 1793, therein acknowledging the receipt 
ſaid mare, and promiſing to deliver her on demand ; 
that the plaintiff within the life of ſaid execution re- 
paired to the defendant, and made demand of ſaid 
mare, which the defendant neglected and refuſed to 
deliver. 


The defendant plead that he never did affume aud 
promiſe in manner and form, &c. Iſſue to the jury, 


The plaintiff in ſupport of his action, produced 
from the juſtice a writing, certified and atteſted to be 
a true copy, as follows, viz. The within and foregoing 
is a true copy of the original writ, endorſment, and 
judgment; certified by „ Juſtice of the peace. 


The defendant objected againſt this writing's being 
received as evidence, becauſe. it was not ſaid to be a 
copy of any record, or of any thing on record, or on 
file in the juſtice's office; and by the court was re- 
jected. | 

The defendant then offered to give in evidence, du- 
reſs and impoſition to avoid ſaid receipt; this the 
plaintiff objected againſt, as being inadmiſſible upon 
the voters! iſſue. 

By the court—The evidence is admiſſible upon the 
general iſſue, for it goes directly to diſprove the obli- 
" any or receipt—Vide Kirby's reports, Clark vs, 
Bray, 237- | 


Enoch Thomas verſ. Reuben Dorcheſter. 


RTT of error, to reverſe a judgment of a juſ- 
tice, in an action brought by ſaid Dorcheſter 


. 


. 


to the court. ay 


JULY TERM, A. D. 4794. 225 


againſt Thomas, upon a note dated the day of If judgment 
September, A. D. 1793, for {10. The defendant * a plea 
plead to the juriſdiction of the court, that ſaid note it mut be with 
was delivered as an eſctow into the hatids of certain a reſpondeas 
arbitrators, to oblige him to abide their award on cer- ouſter, 
tain matters ſubmitted to them, and was not given for 
money only. 

The plaintiff replied, that ſaid note was not deli- 
yered as an eſcrow, to oblige the defendant to abide 


the award of certain arbitrators, but was given for 
money only, and witneſſed by two witneſſes. Iſſue 


The juſtice heard the evidence and gave judgment, 
that he had juriſdiction, there being no evidence be- 
fore the court, that ſaid note was given as an eſcrow 
to enforce the award of arbitrators—and thereupon it 
was conſidered that the plaintiff ſhould recover, &c. 


Errors aſſigned were—1ſt, That the declaration was 
inſufficient, becauſe it is not alledged that the note 
was vouched by two witnefles—2d, That the judg- 
ment is contrary to law, | 7 


Plea Nothing erroneous, Judgment—Manifeſt 
error in the judgment complained of, in the laſt ex- 
ception aſſigned for error. 


By the court—The juſtice has not determined the 
iſſue put to him, whether the note was an eſcrow or 
not; and upon the plea in abatement, has rendered 
judgment in chief ; whereas it ought to have been 
a reſpondeas ouſter. 


Ives verſ. Beech, 


CTION of aſſumpfit, declaring, that at Wal- 3 4 ol 
A lingford in the ſtate of Vermont, in the month — 2 5 
of December A. D. 1785, the defendant requeſted ,jmigible un- 
the plaintiff to borrow of Lemuel Kingſbury, 1000 der the general 
dollars in final ſettlement notes, which the plaintiff CE a | 


did and gave his own note to ſaid Kingſb gſbury for them, „ichin three 
dated the day of December A. P. 1785, payable years, 
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the 1ſt of February after; and on the 17th of Jan- 
uary A. D. 1786, he delivered ſaid final ſettlement 
notes to the defendant ; and the defendant in conſid» 
eration thereof, engaged and promiſed the plaintiff to 
pay ſaid ſecurities to ſaid Kingſbury, and to indemni- 
ty him againſt his note, given for them as aforeſaid ; 
. and from all coſt and damage that ſhould accrue to 
him on that account, That the plaintiff had been 
ſued by Kingſbury on his ſaid note, and had judg- 


20 ment and execution againſt him; on which he had 


been impriſoned, and obliged to pay ſaid Kingſbury 
245 lawful money, in ſatisfaction of ſaid execution; 

t the defendant had never performed his promiſe 

to the plaintiff, nor paid any of ſaid final ſettlement 
notes to ſaid Kingſbury, nor indemnified or ſaved 
harmleſs the plaintiff, &c.—Writ dated the 13th Au- 


guſt, A, D. 1791. | 


The defendant plead, that he did not aſſume and 
promiſe in manner and form, &c. Iſſue to the jury. 


The defendant objected againſt the plaintiff's in- 
troducing any parol teſtimony to prove an expreſs 
promiſe, becauſe more than three years had elapſed 
from the time of making the — as ſtated in the 
declaration and the date of the plaintiff's writ. 


The plaintiff inſiſted, that if the defendant would 
avail himſelf of this objection, he ought to have plead 
the ſtatute againſt frauds and perjuries. 


By the court The ſtatute is a public act, and the 
court are bound to take notice of it; and by it, no 
action ſhall be maintained upon any expreſs parol 
promiſe but within three years from he making of 
it, the evidence therefore is not admiſlible. 


— 


Kelley verſ. Riggs. 

* e 8 RIT of error to reverſe a judgment of the 
was re er county court, in an action brought by Ri 

upon and the againſt Kelley, declaring that on the ad of May, A. D. 

loſs alledged in 1792, the plaintiff and defendant entered into a writ« 
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ten t containing mutual covenants relative the declaration. 
to the ſale and purchaſe of a certain houſe or tene- la ſuch caſe 
ment, and one acre of land; and alſo reſpecting the I pa et. 
price of them; in and by which they bound them- gence admitted 
ſelves reſpectivehy in the penal ſum of {15 lawful to prove the 
money, to abide by and perform ſaid agreement; — > p40 TE Ha 
which agreement was ſet forth in the declaration; yriving which 
and that ſaid written agreement was loſt, and by time is loft. 

and accident deſtroyed ; or that it had by fome means 

got into the hands of the defendant ; and that the 

plaintiff had performed every thing in ſaid agreement 

on his part to be performed; and that the defendant 

had wholly failed of performing ſaid agreement on 

his part, & c. 


The defendant moved to the court for oyer of ſaid 
written agreement; and the court refuſed to order, 
that oyer ſhould be given of it. 


The defendant then plead that faid writing in the 
plaintifF's declaration alledged, was not his act and 
deed. Iſſue to the jury. 


The jury found that ſaid writing was the act and 
deed of the defendant, and for the plaintiff to re- 
cover. 


The defendant objected againſt the plaintiff's pro- 
ducing any evidence to prove the loſs of ſaid writing, 
or to prove the execution and tenor of it—the court 
overruled the objection, and admitted the evidence; 
and the defendant filed a bill of exceptions againſt 
this determination of the court. After verdict the 
defendant moved in arreſt of judgment—1ſt, That no 
profert was laid, in the declaration, of ſaid writing— 
2d, 'That the allegation of the loſs of ſaid writing was 
* 7 and uncertain—3d, That the declararation was 
inſufficient. The motion in arreſt was ruled to be 
inſufficient and the plaintiff had judgment. 


Errors aſſigned—were iſt, That the county court 
ought to have ordered oyer to have been given of 
ſaid writing—2d, That ſaid court ought not to have 
admitted parol teſtimany, to prove the loſs, execution 
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have judged ſaid motion in arreſt to have 
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and tenor of ſaid writing 3d, That they ought Ly 
At- 


cient. 


Plea Nothing erroneous - and judgment, that 
there was nothing erroneous in the judgment com- 
plained of. | 


By the court When a deed or 8 is declar. 
ed upon as the foundation of the plaintiff's demand, 
whether there is a profert of it laid or not, the de- 
fendant is entitled to have oyer of it; it is therefore 
incumbent on the plaintiff in all caſes where the deed 
or other ſpecialty is loſt, or has got into the hands of 
the adverſe party, to ſet it forth, as a reaſon why : 
profert cannot be made of it to the court; and when- 
ever the defendant craves oyer of the writing declared 
upon, where the loſs is well and ſufficiently alledged, 
it is neceſſary, if he would ſucceed in his motion, to 
deny the loſs, or whatever other eauſe may be affign- 
ed, in excuſe for not producing it. In this caſe the 
defendant prayed oyer generally, admitting the rea- 
ſons in the declaration for not producing it to be true; 
and theſe reaſons being ſufficient, the county court 
did right in denying the motion for oyer. 


A party's having loſt his written ſecyrity hath not 
thereby loſt his right ; but may reſort to the next beſt 
evidence, the nature of the caſe will admit of, to 
prove and make it out ; as by a ſworn copy, parol 
teſtimony, or other evidence, which goes to prove 
execution and the tenor of the writing; but this js 
not to be admitted, unleſs there is proof of the ſpecial- 
ty's being loſt, &c. The county court therefore did 
not err in admitting parol teſtimony to prove the loſs, 
execution and tenor of ſaid writing; this is not to 
contradict or explain the writing, but to prove the 
exiſtence, tenor and genuineneſs of a writing, which 
is loſt, The declaration is well enough, for it is not 
neceflary to lay a profert in any caſe, much leſs in 
this, where a good excuſe is aſſigned for not do- 
ing it. | 
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Pruden verſ. Mark and Wm. Leavenſworth, &c. 


CIRE FACIAS: againſt them as garnifhees to The holder of 
Doctor Carrington. The defendants plead that 2 _ 
they were not agents, factors, truſtees, attornies, or tor, by * 


debtors to ſaid Doctor Carrington, at the time when dulent convey- 


the copy of the original $ was left with them in ance, is liable as 
ſervice 3 nor had they any of his effects in their Seghers; th 
hands. his having ap- 


The caſe was, that Mark Leavenſworth, was hs 8 the effects 


t 

debted to Dickerſon, (332, for which debt Wm. his . 
Leavenſworth and Iſaac Baldwin the other defendants, _ Sep ir rg 
were bound with ſaid Mark Leavenſworth : Doctor be. 
Carrington being about to fail, made over to ſaid 
Mark Leavenſworth by an abſolute bill of ſale, a veſ- 
fel, and other property, to a large amount, in truſt, to 
payifuch creditors as he ſhould order, and to account 

r the reſidue, which was a fraudulent tranſaction. 
Mark Leavenſworth conveyed ſaid veſſel and goods fo 
many as was neceſſary, toſaid Dickerſon in payment of 
| his debt, for which the other defendants were jointly 
bound; and ſaid William Leavenfworth tranſacted 

the buſineſs and delivered the property. 


The court found that the defendants were agents, 
factors, truſtees, &c. to ſaid Carrington, and had his 
effects, &c. as the plaintiff in his declaration had al- 
ledged, to the amount of and that the ptaintiff 


recover, &c. 

And by the court—The defendants having taken 
benefit of the effects of ſaid Carrington, in payment 
of a debt for which they were bound, made them lia- 
ble to the creditors of faid Carrington, to that amount; 
as the conveyance from Carrington to ſaid Mark 
Leavenſworth, was fraudulent, made in truſt to defeat 
creditors of their juſt demands, and it gave no title 
to ſaid property againſt ſaid Carrington's creditors, 
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An attach- 
ment ſerved as 
a ſummons, 
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Johnſon verſ. Gunn. 


CTION of book debt. Plea—Owe Nothing, 
A Iſſue to the jury. 


It was determined that the plaintiff might not be 
admitted to prove by his own teſtimony, any ſpecial 
agreement or promiſe in virtue of which he would 
entitle himſelf to recover; but might teſtify to an ac- 
knowledgment of the debt made by the defendant. 


Jehu Brainard, Eſq. ſheriff very. Wilford and 
Williams. 


RIT of error to reverſe a judgment of the 

county court in an action brought by ſaid 
Brainard againſt ſaid Wilford and Williams, by writ 
of attachment. 


To which the defendants plead in abatement that 
ſaid writ of attachment had been no otherwiſe 
ſerved on ſaid Williams, than by reading it in his hear- 
ing, without attaching either his perſon or property. 


Judgment of the county court—That the plea in a- 
batement was ſufficient, and that faid writ abate. 


Error aſſigned was—That ſaid plea in abatement 
ought to have been judged inſufficient. 


Plea—Nothing erroneous. Judgment—Manifeſt 
error. 


By the court—It is in favor of the defendant that 


he was not attached by his perſon or property, and by 


the writ's being read to the defendant he had legal no- 
tice of the ſuit, for the purpoſes of making prepara- 
tion for trial and defence. Vide 1 vol. Root's reports, 
Sears vs. Blakeſly 54, and Embra vs. Silliman and 
White, 128. 


FAIRFIFLD COUNTY, &c. 
Fairfield County, Auguſt Term, A. D. 1794. 
Betts ver/. Hilliard. 
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RIT of error to reverſe a judgment of the Afumpũt lies 
county court, in an action brought by Betts for money paid 


againſt Hilliard ; declaring that in December A. D. for defendant's 


1780, he was head of a claſs for raiſing a recruit for 
the army, of which claſs the defendant was a mem- 


uſe, though the 
plaintiff might 
have had ano» 


ber; that he hired a man to enliſt into the army for ther remedy. 


ſaid claſs, and gave him {45 ; that the defendant's 
proportion was {3-1-3 lawful money, which he paid 
for the defendant at his ſpecial inſtance and requeſt ; 
that ſaid recruit was accepted ; and that thereupon 
the defendant became indebted and liable to pay to 
the plaintiff ſaid ſum of {3-1-3 lawful money, and in 
conſideration thereof aſſumed and promiſed. 


Plea—Non afſumpſit. Iſſue to the jury. 


The jury found that the defendant did aſſume and 
promiſe, and for the plaintiff to recover. 


Motion in arreſt— iſt, That it was by force of the 
ſtatute that ſaid claſs was formed, and the plaintiff 
as head of it, had right to hire and pay a recruit for 
faid claſs, and ſaid ſtatute provided a remedy to re- 
cover the money paid out for ſaid claſs, which the 


plaintiff ought to have purſued—2d, That the plain- 


tiff's declaration was inſufficient. 


Judgment of the county court—That ſaid motion 
in arreſt was ſufficient. 


Error aſſigned That ſaid motion in arreſt was in- 
ſufficient, and ought ſo to have been adjudged. 


Plea—Nothing erroneous. Judgment—Manifeſt 
error. 


By the court— This is an action of aſſumpſit for 
money paid and advanced for the defendant, at his 
ſpecial inſtance and requeſt; the ſtatute it is true gave 
the power to the plaintiff as head of the claſs, to hire 
and pay a recruit for them, and made it the duty of 


id 
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the defendant to pay his proportion ; and provided a 
remedy againſt him for the ſame in a particular way. 
Yet the ſtatute by no means excludes the equitable re. 
medy, by action of aſſumpſit, to recover the money 
advanced for the defendant's uſe. A 


Shelton, &c. verſ. Tomlinſon, 


CTION of ejectment for a tract of land, bound- 
Witneſſes may ed and deſcribed in the declaration, and lying 
be intereſted in in the town of Stratford. The defendant plead that he 


eat had net in had done the plaintiffs no wrong or diſfeiſin. Ifſue to 


another, the jury. | 
The defendant oppoſed the plaintiffs recovering, on 
two grounds—Firſt, That the title the plaintiffs claim- 
ed under, did not cover the land demanded—And 
ſecondly, 'That if it did, the defendant had gained a 
title by poſſeſſion - and offered ſome of the proprie- 
tors 0 the common land in Stratford, as witneſſes to 
prove the bounds ; theſe were objected againſt, be- 
cauſe they were intereſted in the queſtion ; for that 
they claim to hold lands againſt the plaintiffs, up to 
the ſame bounds, and have a ſuit to recover them now 
depending. | | 
By the court—Members of a corporation are ad- 
| mitted to teſtify, in cauſes wherein they are intereſt- 
ed from neceſlity ; but bounds are of public notorie- 
ty, and may be known to the other inhabitants of the 
town as well as to the proprietors; and they were not 
admitted. | 


The defendant then offered them to prove his poſ- 
ſeſſion the plaintiffs ſtill objected to them, that they 
were intereſted in the queſtion, and on that ground 
had been ruled out. | 


By the court—A witngſs may be intereſted in the 
queſtion as to one point in a caſe, and not in another ; 
the proprietors are intereſted in the queſtion reſpeQ- 
ing the ſaid bounds ; but they have no intereſt in the 
queſtion of poſſeſhon, unleſs it was to diſprove it; and 
they were admitted to the point of poſſeſſion only. 


%. 
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John Ives ver. Joſiah Curtiſs, 


CTION of debt by book, in which the defend- A debtor who 
AA anon deſcribed to be late of Newtown, now is ſhut up from 
an abſent, abſconding debtor—demanding F x40 füt on haut 
damages. | gh  isanabſconding 

Plea in abatement, that the defendant was at the en 

date and ſervice of ſaid writ and is now of ſaid New+ 
town, openly and publicly about tranſacting his buſi, 
neſs, and not abſconded—2d, That the deſcription 
aforeſaid was falſe and libellous— 3d, That this wag 
a foreign attachment, yet by it the plaintiff had attach - 
ed the property of the defendant which was in his 
poſſeſſion. | 


The plaintiff replied, that at the date and ſervice of 
the plaintiff's writ, the defendant was an abſent ab- 
ſconding debtox—and as to the reſidue of the defend- 
ant's plea, that it was inſufficient. Iſſue to the court; 
upon the evidence it appeared. that the defendant, at 
the date and ſervice of the plaintiff's writ, had ſhut 
himſelf up from his creditors in his own houſe. 


Judgment—That the defendant was an abſent ab- 
ſconding debtor at the date and ſervice of the plain- 
tiff's writ; and as to the reſidue of ſaid plea, that it 
was inſufficient, and that the defendant anſwer over 
to the action. | | 


| Litchfield County, Auguſt Term, A. D. 1794. 
Langdon verſ. Chittington. 
CTION for an affault and battery and falſe im- Il an officer, 


£Y. prifonment. = ents ho 
—_— iltv. x _. execution on 
Plea—Not guilty Iue to the Jury the debtor's bo- 


The caſe as it appeared upon the evidence, was— dy, and permits 
the defendant was a conſtable of the town, and had bim to b at 


— — —- 
— 2, N - 
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large upon ſe- a writ of execution in his hands in favor of Ezekiel 


curity da return Langdon againſt the plaintiff, which ifſued from the 
within the life | 
of the execu- County court, for the ſum of {7-13-7 debt, and for 
tion, and he 5-2-6 coſt ; dated the 31ſt of Auguſt A. D. 1792, 
takes and com- and returnable in ſixty days. The defendant on the 
— *: firſt day of October A. D. 1792, levied ſaid execution 
not falſe in- upon the body of the plaintiff, and took him thereby; 
priſonment. and upon his requeſt and defire ſuffered him to go 
home, upon his promiſe to return and deliver himſelf 
up to the defendant on the 17th of ſaid October. On 
the 16th of October the defendant ſent word to the 
plaintiff not to come on the 17th, for he could not at- 
tend to carry him to priſon on that day, and that when 
he, ſaid conſtable, wanted him he would come or ſend 
after him; on the 3oth of ſaid October, the defend- 
ant found the plaintiff from home, and took him, ſay 
ing that he was his priſoner ; they ſet out peaceably 
together to go to priſon, and when they had got about 
half a mile, the plaintiff declined going to priſon and 
made reſiſtance, and the detendant took him by force 


and committed him to priſon. | 


The queſtion of law in this caſe was, whether an 
officer having levied an execution on the body of the 
debtor, and upon his requeſt and promiſe to return 


and reſign himſelf to be committed on the execution, 


within the life of it, ſuffers the debtor to go at large 
was a voluntary eſcape in the officer; ſo that it was 
falſe impriſonment in the officer to retake and com- 
mit him to priſon, within the life of the execution. 


The jury found a verdict in favor of the defendant, 
and the court accepted it. 


Judges Huntington and Miller diſſented from the 
verdict upon the principle, that by the laws of En- 
gland, this wag a voluntary eſcape in the officer; and 
that we had pr y adopted the ſame ideas in this 
ſtate ; and that c mably to this idea our ſtatute 
was expreſs that fon Want of eſtate to ſatisfy the execu- 
tion, the officer ſhall levy it on the body of the debtor 
and him commit to the common gaol, where he ſhall 


remain until he ſhall pay the debt and coſts, &c-, 


e ee... d a a dots £0 
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That the deſign of the law, in committing debtors to 


1 was to enforce a ſpeedy payment, and for that 


reaſon a debtor taken upon execution was not baila- 
ble ; it would therefore in a great meaſure defeat the 
deſign of the law, if an officer might ſuffer a debtor 
taken by execution to go at large. 


By the court—The laws of the ſtate are founded in 


principles of juſtice to creditors, and of humanity to 
debtors 3 when a creditor has recovered a judgment 
againſt his debtor, the law gives him an execution to 
levy and collect it of the debtor ; and the execution 
muſt be againſt the eſtate of the debtor, and againſt 
his body only, in caſe ſatisfaction cannot be obtained 
from his eſtate; and no execution may be made re- 
turnable in a ſhorter time than ſixty days from the 
date of it: and the officer has all that time to levy 
and collect the debt out of his eſtate, or to commit 
him to priſon; and if within the fixty days, he has 
done either, his return will juſtify him. e officer 
may give the debtor until the laſt day of the execution 
to pay the debt, before he levies upon his body, and 
commits him to priſon if he pleaſes ; although for his 
own ſecurity, he may on failure of eſtate to be found, 
levy it ſooner on his body and commit him to gaol. 
And no good reaſon can be given why, in ſuch caſe, 
the officer may not, upon ſecurity given, or without, 
upon the requeſt and engagement of the debtor, if he 
is willing to riſk it, ſuffer the debtor to go at large 
about his buſineſs, until the laſt day of the execution; 
and then commit him, as well as where the officer has 
forborn to levy the execution until the laſt day ; in 
the latter caſe he certainly may do it, and why not in 
the former. The debtor ſurely cannot complain; 
the creditor cannot, for within the life of the execution 
he has the body of the debtor in gaol, as a pledge for 
his debt, which is the higheſt ſecurity the law can 
give him ; the law is ſatisfied, for the execution has 
been levied and had its full effect within the life of it, 
which is all the law requires. It is true indeed, that 
where an officer, for want -of eſtate, has taken the 


debtor's body, and ſuffers him to go at large, either 
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with or without ſecurity, if the debtor makes his 
eſcape, and the officer cannot retake him, ſo as to 
commit him within the life of the execution, he may 
be liable to the creditor for the debt, as he cannot 
make a return of non eſt inventus ; ſo alſo would he 
be liable to the creditor in the other caſe, where he 


might have taken the body, in the life of the execu- 


Defendants in 
a quitam action 
if acquitted, re- 


cover ther coſt. 


tion, and forbore to do it, and the debtor goes off or 
conceals himſelf, ſo that he cannot be taken and com- 
mitted in the life of the execution, for the officer can- 
not make a return of non eſt inventus any more in 
this caſe, than in the other. Upon the ſame principle 
the law has put it in the diſcretion of the ſeveral 
county courts, to mark out certain limits around the 
gaols, which are called the liberties of the priſon ; and 
while the priſoners abide within thoſe limits, they art 
in conſideration of law within the priſon z and the 
gaoler may with or without ſurety, upon the priſoner's 
engaging to abide a true and faithful priſoner, allow 
him the liberties of the priſon z and if he makes his 
eſcape from thence, it will be a negligent, and not a 
voluntary eſcape in the gaoler; and he may maks 
freſh purſuit and re-take him. | 


Reynolds, Elliot and Graves verſ. Stevens, 


RIT of error to reverſe a judgment of a juſ- 

tice in a proſecution quitam, brought by 

ſaid Stevens againſt the plaintiffs in error; upon the 
ſtatute for damages done in the night ſeaſon. 


The defendants ſeverally plead Not guilty. 


The juſtice heard the evidence, and gave judgment 
that the defendants were not guilty ; and that faid 
Graves recover his coſt ; but that ſaid Stevens 
having good reaſon to ſuſpect that ſaid Reynolds and 
Elliot did the damage complained of, it was conſider- 
ed by ſaid juſtice that they pay coſt, taxed and al- 


lowed to be 25/ lawful money. | 
Errors aſſigned, were—1ſt, That the juſtice had 


no right to tax coſt againſt ſaid Reynolds and Elliot, 


/ > Jon? ry on 
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upon a quitam proſecution; as they were found not 
guilty— ad, That ſaid juſtice ought to have given 
judgment for them to have recovered their coſt. 


Plea Nothing erroneous. Judgment Manifeſt E 
error, as to Reynolds and Elliot—for in a quitam pro- 
ſecution, if the defendants are found not guilty, they 
are entitled to recover their coſts of the proſecutor, the 
ſame as in a civil action. 


Pettibone verſ. Phelps, &c. 

CTION upon the caſe, declaring that in April Where it - 
A A. D. 1793, the plaintiff had in his hands as 83833 —_ 
an officer, to levy and collect, an execution in favor the matters in 
of againſt Joſiah Youngs, for the ſum of {8 diſpute connot 
debt and coſt ; dated the 3d day of April A. D. 1793, ie © £ — 
and made returnable in 60 days; that he levied faid gt i dit. 
execution for want of eſtate on the body of faid miſs the cauſe. 
Youngs, and at the requeſt of the defendants and 
faid Youngs, he delivered him to the defendants to 
keep, and to return on the 26th of ſaid April; and that 
the defendants permitted ſaid Youngs to eſcape, and 
had not delivered him, nor had the plaintiff been able 


lince to find him. Damage / 30. 


This cauſe was appealed from the county court, 
and now the defendants plead in abatement of the ap- 
peal ; that the amount of the execution, the fees and 
legal coſt and intereſt, were the only matters in diſ- 
pute, and could all of them not exceed the ſum of 
$20: This plea was demurred to—and judgment, that 

plea was ſufficient. 


By the court—As no ſpecial damages are laid, none 
are claimed or can be recovered ; the ſum of the ex- 
ecution and intereſt, the lawful fees and coſt, conſti- 
tute the amount of the debt and matter in demand, 
which do not amount to (20. 


Fas © 
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Action of debt 
lies for a penal- 
ty on a decree 


in chancery. 
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Samuel Drakeſly ver{. Thomas Roots. 


CTION of debt for £60, declaring upon a de. 

cree in chancery for the penalty of £60 lawful 
money, incurred by the defendant's not performing 
ſaid decree. 


The defendant plead that he owed the plaintiff 


nothing, &c. Iſſue to the jury and the jury found 


that the defendant did owe the plaintiff in manner and 


form, and found for him to recover {60, damages 
and colt. | | 


The defendant moved in arreſt of judgment that 


the declaration af the plaintiff was inſuthcient, for 


An agreement 
to forbear to 
ſue for a time 
no bar to an 
action, 


that an aCtion of debt at law, would not lie for a pe- 
nalty incurred upon a decree in chancery. 


The court were clearly of opinion that the action 
well lay, for an action of debt lies for a ſum certain, 
either by ſimple contract, by — by judgment 
of court, by ſtatute, or by decree in chancery; if 
the thing decreed to be performed, under a penalty is 
not performed, the penalty is incurred and becomes a 
debt. Judgment for the plaintiff. 


Church ver/. Smith and Harwood. 


CTION of debt by book, demanding $24 per 
writ, dated the 3d of September A. D. 1792. 


The defendant plead in bar that on the 15th of 
March A. D. 1792, it was propoſed and agreed by 
the plaintiff, that in conſideration that the defendants 
would pay to him a certain order, or bill of exchange, 
drawn by Wait Garret upon Mr. Gibbs, which faid 


Smith had ſold and endorſed to the plaintiff, he the 
Plaintiff would let ſaid book debt lie, until the then 


next fall, viz. until the 15th of September A. D. 
1792, and would take it in neat cattle; averring that 
the defendants had paid the plaintiff's ſaid order. 


The plaintiff replied, that the defendants plea was 
inſufficient. 


= 


S = my, - A. amr #- oo. . - 
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Judgment— That the defendants plea in bar was 
inſufficient. 5 


By the court —If the plaintiff has made the agree- 
ment alledged in the plea in bar, the defendants have 
their remedy againſt him by an action, for the breach 
of it, but it cannot be plead in bar of this action, it 


being a parol executory agreement. 
Holdridge ver/. Peletiah Allin, &c. 


CTION of debt on bond, for £ 116-13, dated The obliger 
the 8th of May A. D. 1789, which debt the ton = 
plaintiff alledged the defendants had never paid. condition if 


The defendants prayed oyer of the bond, and recited 2 


the condition, which was, „That whereas Shubael penalty. 
Crow, is indebted to Holdridge, the ſum of | 
{53-6-8 lawful money—now if ſaid Crow ſhall ſur- 
render his body to ſaid Holdridge, on the 4th of No- 
yember next, at Col. Mathew Scott's, in ſuch manner 

as that he ſhall be liable to a courſe at law, then this 
obligation ſhall be void.” And thereupon the defend- -— * 
ants plead that the plaintiff's declaration and matters 
therein contained, were inſufficient in the law. 


Judgment That the declaration was ſufficient— 
and on a hearing in damages the court gave jud 
that — 2 n 

The exceptions taken to the declaration under the 
demurrer, were — iſt, That ſaid bond appeared to be 
without any good or valuable conſideration, for that 
the plaintiff not having any legal hold of ſaid Crow 
by attachment or otherwiſe, there was no good conſi- 
deration for entering into ſaid bond ad, That the 
thing to be performed by the condition of the bond 
was illegal; that the bond was not in conſideration of 
forbearance, for Crow might have been arreſted the 
next day for this debt ; and that a recovery on this 
bond, would not be any ſatisfaction of ſaid Crow's 
debt, nor any bar to an action for the ſame ; nor did 
it appear, that the plaintiff had ſaid Crow any how in 
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his power, even to inſtitute a proceſs of law againſt 
him, from which he was releaſed or excuſed ; and 
that it did not appear that entering into ſaid bond was 
any advantage to ſaid Crow or diſadvantage to the 
plaintiff, | 
By the court If this had been an action of aſſump- 
fit, in which a good conſideration is eſſentially neceſ- 
ſary to be ſet forth, in order to give force and validity 
to the promiſe, it would make a difference; but here 
is an obligation by bond to pay a certain ſum of mo- 
ney, upon condition ſaid Crow failed to ſurrender 
himſelf on the 4th of November, at Col. Scott's, ſo as 
that he ſhould be liable to a law ſuit the condition 
operates as a defeazance of the bond, viz. it points 
out certain things which if performed, the bond is de- 
feated and the af ſayed: the condition by which 
the bond is controled and may be defeated, is expreſ- 
ſed; but the conſideration, which induced the de- 
fendants to enter into it, is not expreſſed, nor doth it 
appear. The obligor in a bond, muſt perform the 
condition, if lawful and poſſible, or pay the penalty, 
let the condition be ever ſo trifling and inſignificant. 


This judgment was afterwards affirmed in the ſu - 


preme court of errors. | 


Daniel Sherman, Eſq. judge of probate ver/, 
Ebenezer Talman, &c. ſaid Ebenezer being 
adminiſtrator on the eſtate of Whitehead 
Gold, deceaſed, | 


Allowances 


made by com- 
miſſoners on 
an inſolvent 


CTION of debt brought on the adminiſtration 
bond, dated the 17th of March 1781, for 
5 


eſtate to an ad- OO lawful money. 


miniſtrator, 


may be diſpro- The defendant prayed oyer of the bond, and recit- 


ved in an ac- 


tion on the 


robate bond. 


arol orders of 


ed the conditions; and then plead that ſaid admini- 
erg had kept and performed the condition of ſaid 
nd. | KY OR | 


the probate not The plaintiff replied, that ſaid adminiſtrator had 


admitted in 
Evidence, 


not kept and performed the condition of ſaid bond, 
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for that ſaid adminiſtrator had not exhibited a 
true and perfect inventory of ſaid Whitehead Gold's 
eſtate; that ſaid Gold's eſtate being repreſented 
inſolvent, ſaid adminiſtrator exhibited to the com- 


miſſioners on ſaid eſtate a claim of (o, due to 


tymſelf by book, and ſupported it by his own oath, 


and got it allowed, when in fact there was nothing 


due to him from ſaid eſtate; but that he owed 
ſaid deceaſed at the time of his death £60 lawful mo- 
ney, which he ſuppreſſed ; and that he had received 
from ſundry perſons debts due to ſaid deceaſed to the 
amount of { 30, which he had not added to the in- 
ventory of taid Gold's eſtate—alſo, five thouſand feet 
of pine boards, worth C10; one hundred ſaw mill 
logs, worth 30, and a quantity of houſhold furni- 
ture worth / 10, he had omitted in the inventory; and 
had made falſe returns of the ſums for which he ſold 
ſaid eſtate, | 


The defendants traverſed the replication of the 
plaintiff, and the parties were at iſſue to the jury. 


The defendants objected againſt any evidence be- 
ing admitted on the part of the plaintiff, to prove that 
ſaid Ebenezer owed ſaid eſtate £60 ; and that he got 
£ go allowed him by the commiſſioners wrongfully, 

y his own teſtimony, becauſe the report of the com- 
miſſioners was returned and accepted, and if any per- 
ſon was aggrieved by it, he ought to have appealed 
from the order for accepting it. 


By the court—Though an appeal might have been 
taken from the order for accepting the report ; yet 
the plaintiff may prove the breach aſſigned in his re- 
plication in this acton—And the evidence was ad- 
mitted, 


As to the breach aſſigned in the adminiſtrator's 
collecting debts of ſundry perſons to the amount of 
30 which had not been added to the inventory; 
e defendant offered to prove in his juſtification 
certain parol orders given him by the judge of pro- 
bate. Theſe were objected againſt ; and by the court 
not admitted. If the adminiſtrator had any orders 
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from the court of probate that can juſtify or excuſe 
him, they are upon the records or fiſts of the court, 
and mult be proved by authenticated copies. 

The jury found a verdict for the plaintiff and Z 130 
damages, which the court accepted. 


Painter ver/; Eliſha Smith, Executor of Daniel 


Grant. 
A conditional 
elaim, againſt a : 
wan Tr — CTION of account for a certain ſtate note, for 


js barred, unleſs the ſum of 81-1 5-5, payable in June A. D. 

exhibited with- 1787, the intereſt paid on it to June A. D. 1783 ; de- 

in the limita- claring that ſaid Daniel on the 21ſt of January A. D. 

BYE 1784, received ſaid ſtate note of the plaintiff and gave 
his receipt for it as follows, yiz. “ January 21ſt, A. D. 
1784, received of George Painter one ſtate note for 
£81-15-5, payable in June A. D. 1787: intereſt 
paid on it to June A. D. 1783, as a pledge for a 
debt due to me from ſaid Painter, of £20 lawful mo- 
ney ; which note I promiſe to return upon ſaid Pain- 
ter's paying me ſaid £20 and the intereſt on ſaid 
foldiers' note.” And that on the 6th of June A. D. 
1792, the plaintiff tendered to the defendant ſaid Z 20 
and the intereſt of ſaid ſoldiers' note, the ſaid Daniel 
being dead, and demanded ſaid ſoldiers' note, which 
the defendant refuſed to deliver to him, and ſaid 
note had never been accounted for to the plaintiff, de- 
manding of the defendant his reaſonable account and 
damages. Writ dated the 3d day September, A. D. 
1792. 

The defendant plead in bar of ſaid action, that 
ſaid Daniel Grant, having made and publiſhed his 
laſt will and teſtament and appointed the defendant 
his executor, died in A. D. 1787 ; and the defend- 
ant accepted ſaid truſt and cauſed ſaid will to be prov- 
ed and approved at the court of probate, on the 22d 
of Auguſt A. D. 1787; that he alſo procured from 
ſaid court of probate an order, limiting the time for 
the creditors to exhibit their claims againſt ſaid Grant's 
eſtate, to the rerm of ſeven months from the publi- 
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cation of ſaid order, in the Hartford and Litchfield 
newſpapers, and on the fign poſt in Torrington ; and 
that ſaid order was publiſhed in the Hartford and 
Litchfield Paper, and poſted on the ſign poſt in Tor- 
rington, on the 13th of September A. D. 1787; and 
the plaintiff did not exhibit faid demand to the de- 
fendant within faid ſeven months, nor until more 
than two years after; and that the defendant had 
long ſince executed ſaid truſt and ſettled his account 
with the court of probate. 


To this plea the plaintiff demurred. 


Two queſtions were made in this caſe—1ſt, Whe- 
ther an action of account was the proper remedy ; or 
an action of the caſe upon the written promiſe—and 
zd, Whether this was ſuch a claim againſt the eſtate 
of the ſaid Daniel Grant, as ought to have been ex- 
hibited within the feven months. 


As to the firſt queſtion, it was argued that there 
was nothing for auditors to do, no accounts to adjuſt 
and ſettle. The plaintiffs claim reſted upon an ex- 
preſs written engagement, on the part of ſaid Grant, 
to deliver up to him ſaid ſoldiers? note, upon his pay- 
ing ſaid debt of {20 and the intereſt of faid ſoldiers 
note; and upon the plaintiff's paying ſaid debt and 
intereſt aforeſaid, he was entitled to ſaid ſoldiers' note, 
or to recover the value of it, at the time, when it 
ought to have been delivered up; which was a mere 
matter of damage within the province of a jury, or of 


the court on a hearing in damages. 


As to the ſecond queſtion—The court determined 
that the plaintiff had a conditional claim againſt faid 
Grant, to have this note delivered up to him ; and it 
was within his own knowledge, option and power, 
whether he would perform the condition and render 
the claim abſolute or not; if he ever intended to 
do it, he ought to have exhibited his claim to the 
executor within the time limited ; for there 1s no 
difference between a claim of this nature, and any 
other as to its being exhibited within the limitation, 
in point of reaſon. The court were therefore all 
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clear upon the laſt point that the plea was ſufficient, 
and gave judgment accordingly. * 


Scovel wver/. Tyler. 


a Peres ETITION for a new trial in an action of treſ- 
ion for | - . 
> ma ol os paſs—afligning as the only reaſon why the peti- 
the ground that tioner ought to have a new trial, that the jury found a 
_ 22 _ verdict againſt him entirely upon a miſtake of the law 
. 3 in the conſtruction of a certain deed; and for which 
; cauſe the court diſſented from the verdict, and return- 
ed the jury to a ſecond and third conſideration ; but 
they adhered to their erroneous opinion of the law, by 
means of which great wrong and injuſtice was done 
to him, 


This petition was heard and negatived ; upon the 
ground that the jury are made judges of law, on the 
iſſues put to them to try; they are therefore ſworn to 
find a verdict according to law—and that, after the 
court have returned them to a ſecond and third con- 
ſideration, if they adhere to their verdict, it was a con- 
ſtitutional right, that the verdict ſhould be final and 
concluſive without impeachment, reviſion or reverſal, 
by any other forum, let it be ever ſo erroneous in 
point of law—and further, that there were no prece- 
dents of granting new trials on account of the juries 
miſtaking the law and finding a verdict contrary to 
the opinion of the court. | 


Church verſ. Flowers. 


CTION of the caſe, declaring that the defend- 
declared upon ant in and by a certain writing or note, dated 
with an aver- the 29th of March A. D. 1780, promiſed the plaintiff 
ow of the to pay to him, for value received, £50 by the firſt 
8 5 of November A. D. 1782, with the intereſt till paid; 

| which note, by time and accident, was miſlaid, or 
loſt and deſtroyed—which note had never been paid, 
ſatisfied or diſcharged. 


The defendant plead in abatement, that the allega- 
tions of the loſs of ſaid note, deprived the defendant of 


A note which 
1s loſt muſt be 
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the benefit of having oyer of ſaid note, which, by 

law he had a right to. 

Demurrer to the plea. 


J _— the plea was inſufficient : i Vide 
caſe of Kelley vs. Riggs, ante. determined at New- 
Haven, this circuit. 


— > — 


Hartford County, September Term, A. D. 1794. 


Seymour verſ. Mitchel. 


RIT of error to reverſe a judgment of the {7 in (ton 
county court, in an action brought by Mit- the debt of ano- 
chel vs. Seymour; declaring that on the of May ther the ftatute 
A. D. 1792, Norman Seymour applied to purchaſe a muſt be plead. 
hogſhead of molaſſes of the plaintiff on credit, and the 
intiff declined truſting him, and the defendant to 
induce the plaintiff to let ſaid Norman have ſaid hogſ- 
head of molaſſes, which contained one hundred and 
ſeven gallons, and was worth £20 lawful money, en- 
paged and promiſed the plaintiff, that in caſe ſaid 
rman did not pay him for ſaid molaſſes he would ; 
and that thereupon the plaintiff let ſaid Norman have 
ſaid hogſhead of molafſes on credit; and that after- 
wards, viz. on the 22d day of September A. D. 1792, 
the defendant requeſted the plaintiff to forbear to ſue 
ſaid Norman, for one other hogſhead of molaſſes, value 
{15-12-1 lawfal money, which he had let him have, 
and in conſideration thereof promiſed to pay for ſaid 
molaſſes in cafe ſaid Norman did not; averring 
faid Norman had never paid for either of ſaid hogf- 
heads of molaſſes, and that the defendant his promiſes 
aforeſaid not regarding, had not performed the fame. 


Damage ( 20. 


The defendant demurred generally to the declara- 
tian. 
U 


/ 


A bona fide 
purchaſer of 
mortgaged pre- 
miſes, ſhall be 
quieted againſt 
the aſſignee of 
the mortgagee 
on paying his 
equitable part 
of the coſt, 
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Judgment That the declaration was ſufficient, and 
for the plaintiff to recover { 15-12-1 damages and 
coſt. 


Errors aſſhigned—1ſt, That the declaration was 
double—2d, That both ſaid promiſes laid were for 
the debt and duty of another, and void by the ſtatute. 


Plea—Nothing erroneous—and judgment—nothing 
erroneous. 


By the court Duplicity in a declaration or plea, 
is to be taken advantage of, only under a ſpecial de- 
murrer. In this caſe the ſecond promiſe laid is void 
for want of conſideration, there being no averment 
that the plaintiff did forbear to ſue ſaid Norman — and 
as the demand in damages on both promiſes, is but 

20, the cauſe was not made appealable by joining 

m. | 

As to the 2d ground of error, the promiſes appear 
in the declaration to be for the debt and duty of ſaid 
Norman ; but under a general demurrer the defend- 
ant cannot avail himſelf of the ſtatute againſt frauds 
and perjuries ; for, there may be a memorandum in 
writing which may be given in evidence of the pro- 
mites, although not declared upon—The defendant 
ought, in order to have availed himſelf of this excep- 
tion, to have plead the ſtatute, and have denied that 
there was any memorandum made, in writing of faid 
promife—Vide Clark vs. Brown, &c. 1 Root's re- 


ports, 77. 
Iſrael Porter, &c. verſ. Seabor and Shalor. 


ETITION in chancery, ſhewing that on the 25th 

of November A. D. 1786, Levi Robbins, mort- 
gaged to Oliver Robbins a lot of land, lying in Wea- 
thersfield, to ſecure the payment of £60 and the in- 
tereſt, which was due to ſaid Oliver—that afterwards 
on the 2gth day of March A. D. 178), ſaid Iſracl 
purchaſed of ſaid Levi one acre and twenty ſix rods of 
ſaid mortgaged premiſes, without any knowledge ot 
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ſaid mortgage, and took an abſolute deed, and went 
immediately into poſſeſſion; that ſaid Seabor, &c. in 
April A. D. 1788, recovered a judgment againſt ſaid 
Levi Robbins for {266-14-10 lawful money, and had 
an execution for the ſame, and levied it on that part 
of ſaid premiſes which was not conveyed to ſaid Iſrael, 
and bounding expreſsly upon it; and had the ſame 
appraiſed off upon ſaid execution at the ſum of { 280, 
with the incumbrance of the whole of ſaid mortgage, 
on which was then due 67, which left {213 to be 
applied in payment of their execution, after deducting 
what they muſt pay to clear ſaid incumbrance. That 
the petitionees had paid ſaid Oliver his debt and pur- 
chaſed in ſaid mortgage, whereby they were become 
veſted with the legal title to the whole of ſaid mort- 
gaged premiſes. 


That ſaid Iſrael had ſold ſaid acre and twenty fix 
rods of land to Stillman, and ſaid Stillman had 
ſold and conveyed it to Ezekiel P. Belden—that ſaid 
Oliver had recovered a judgment in ejęctment, againſt 
ſaid Levi for that part of ſaid mortgaged premiſes 
whieh was not conveyed by ſaid Levi to ſaid Ifrael— 
and that there ſtill remained due to the petitionees on 
their ſaid execution, the ſum of {53-14-10 lawful 
money; and that the petitionees had inſtituted an 


action of ejectment againſt ſaid Ezekiel P. Belden to 


recover the poſſeſſion of ſaid one acre and twenty fix 
rods, ſold by ſaid Levi to ſaid Iſrael ; and that ſaid Iſ- 
rael was without remedy at law—praying for an in- 
junction to be laid on ſaid ſuit at law, and that the peti- 


tionees be compelled to releaſe to ſaid E. P. Belden, the 


legal title to ſaid one acre and twenty ſix rods of land. 


The court having heard the petition on the merits 
found the facts to be true, and that ſaid one'acre and 
twenty fix rods was one third of ſaid mortgaged premi- 
les ; and ordered and decreed that upon the petition- 
ers paying to the petitionees, one third of the differ- 
ence between £67 in caſh, and the land appraiſed off 
upon the execution, and one third of the intereſt 
thereon from the time of their paying up ſaid mort- 
gage, and their coming into the poſſeſhon of the pre- 
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miſes, and one third of the coſt recovered by Oliver + 
Robbins in the action of ejectment, and the whole of 

the coſt in the action depending againſt ſaid Ezekiel 
P. Belden, and the coſt of this petition, amounting in 
the whole to 6 lawful money, by the day of 


That thereupon the petitionees ſhauld within 
one month make and execute to the ſaid Ezekiel P. 
Belden a good authentic deed of releaſe of all their 
right, intereſt and title to ſaid one acre and twenty-ſix 
rods of land, on penalty of paying and forfeiting the 
ſum of lawful money. 


By the court—lIfrael Porter __ a bona fide pur- 
chaſer without notice, is to be preferred in equity to 
any other creditor, and even to the petitionees, who 
have purchaſed in ſaid mortgage, and thereby got the 
ogy title; provided he will pay his juſt proportion 
of the coſt and expence incurred in clearing ſaid in- 
cumbrance, and quieting the title in him and his aſ- 
fignee. The debt of £67 was a lien upon the whole 
mortgaged premiſes; and that ſum heing ſet off in 
lands upon ſaid execution to pay ſaid debt, ought to 
inure proportionably to the benefit of ſaid Iſrael, and 
the expences which have been incurred more than 
that ſum, ſaid Iſrael ought to pay one third of. 


Auſtin verſ. Hanchet. 


After a per- CTION of defamation, declaring, that in a con- 
fonhas affirmed L verſation about John Pomroy's loofing one 


adding, and that Hundred dollars, the defendant ſaid, that Auſtin, 


ſuch a one told meaning the plaintiff, had got them, and that he im- 
e ſo, may not mediately after ſtepped into the ſtage and went to 
. Tali bs: Boſton privately, and paid them away; and that Auſ- 
relevant. tin had confeſſed it to Col. Loomiſs and Eſq. Phelps, 
and had ſettled jt with Pomroy and paid him, and 
5 I Nelſon told him ſo, and he believed it to 

act. | 


Plea—Not guilty. Iflue to the jury. 


The defendant offered ſaid Nelſon to prove that he 
had told him ſo, This was objected againſt, and by 
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- the court, the evidence was not admitted. For after 


the defendant had affirmed the ſcandal, his adding 
that Lieut. Nelſon told him ſo, was confirmatory of the 
ſcandal and wholly irrelevant, to either the point of 
the iſſue, or of the damages. Vide the caſe of Leiſter 
vs. Smith, - ante. tried at New-Haven Auguſt term, 
A. D. 1793, where the defendant related the ſtory, 
and ſaid that ſhe had it from Draper. In that caſe 
the court admitted the defendant to prove that Dra- 
per had told her the ſtory in mitigation of damages 
only. In this caſe, the general character of the plain- 
tiff was allowed to be enquired of, as to his being a 
thief or not. | 


Eli Wells verſ. Deming. 


CTION upon the caſe, declaring that upon the 
der of the defendant, the plaintiff permit- 
defendant to have the uſe and improvement of 


ted the 


iſt of Jan. A. D. 1771, to the iſt of May A. D. 1782, 


being eleven years and four months, the defendant to 


pay therefor what the ſame ſhould be reaſonably 
worth; that the uſe and improvement of ſaid lands 
were reaſonably worth {150 ; and that the defendant 
in ſaid month of May A. D. 1782, in conſideration 
of his having had the uſe and improvement of ſaid 
lands upon his requeſt as aforeſaid, aſſumed and prom- 
iſed to pay the plaintiff what the ſame were reaſona- 
bly worth in a reaſonable time; that the defendant 


had never performed his promiſe, nor paid for the 


uſe and improvement of ſaid lands Damage C150. 
Writ dated 2d of January A. D. 1793. 


The defendant plead that he did not aſſume and 
promiſe. Iſſue to the jury. 


The defendant objected againſt the plaintiff's pro- 
ducing parol evidence to prove this promiſe, becauſe 
it was a promiſe in conſideration of an intereſt con- 
cerning lands; and the action was not commenced 
until more than three years had elapſed, from the 
time of making the contract. | 
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In an action 
for the uſe of 
lands, parol ev- 
; idence is admiſ- 
certain lands, deſcribed in the declaration, from the ſible. 


Hearſay of an 
attorney admit- 
ted to be given 
in evidence a- 
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By the court—The uſe of land, is not an intereſt 
in land; this is an indebitatus aſſumpſit for a conſid. 
eration received by the defendant, and executed on 
the part of the plaintiff, viz. the profits of the land 
and to recover what they were reaſonably worth; the 
promiſe is not within the ſtatute againſt frauds and 
perjuries; and parol evidence is admiſſible. Vide 
1 vol. Root's Reports, 233, Rogers vs. Tracy. 


Oliver Mather ver/. James Phelps. 


1789, for {20 worth of neat cattle, payable 


\ CTION upon a note, dated April 2oth A. D. 
e 15th of November A. D. 1790. 


1 ww bar, that more than lawful intereſt was 


feitures incur- 
red by an exe- 
cutpr, for not 


will, may not 
be joined in 


included and ſecured by ſaid note by the corrupt a- 
greement of ſaid parties, &c. Iſſue to the jury. 


The plaintiff offered evidence to prove what the 
ſon of the defendant had ſaid reſpeCting this tranſac- 
tion when acting as attorney to the defendant. This 
was objected againſt—But by the court, what the at- 
torney to the party has ſaid reſpecting what he did in 
the buſineſs, in behalf of his principal, may be given 
in eyidence, Vide Perkins adminiſtrator of Mary 
Perkins vs. Samuel Bennet, ante. Fairfield County, 
Auguſt Term, A. D. 1793. 


Barber verſ. Eno. 


CTION upon the ſtatute, declaring that more 

than twelve months ago, viz. on the 11th of 
Auguſt A. D, 1788, Joſeph Eno died, and left a 
will in which he appoined the defendant executor, 
of which the defendant had notice ; yet he had neg- 
lected to accept or refuſe ſaid truſt, or to cauſe ſaid 
will to be proved and approved, or to inventory ſaid 
eſtate ; whereby he had forfeited by force of the ſtat- 
ute C5 per month for every month he had neglected 
his duty as aforeſaid, being eleven months, next be- 
fore the date of the plaintiff's writ, amounting in the 
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whole to {55 lawful money; and to recover ſaid pe- 
nalty, one half for the uſe of the town, and the other 
for the uſe of the plaintiff this ſuit was brought. 


The defendant plead, not guilty. Iflue to the jury 


—and verdict for the plaintiff to recover { 55 dama- 

. Motion in arreſt, that by the law, the plaintiff 
2 right to ſue for and recover only (5, the penalty 
for one month's neglect at a time, and that he could 
not join the forfeitures of ſeveral months in one and 
the ſame action. This motion was demurred to, and 
the cauſe continued to adviſe. N 0 the ſuperior court, 
February term, A. D. 1795, motion 1n arreſt was 
judged to be ſufficient, and judgment was arreſted, — 
Vide 1 vol. Root's Rep. Chapman vs. Chapman, 52. 


This point was determined in the cafe of Ebenezer 
Roſs vr. Joſeph Baker, 2d, upon a writ of error, at 
the ſuperior court Windham, March term, A. D. 
1789, Roſs ſued Baker upon the ſtatute for neg- 
leting to accept or refuſe the truſt of executor to the 
will of Stephen Baker, for the ſpace of two months 
and a half; whereby he had incurred the forfeiture 
of { 5 per month, amounting to 12-10. 


The defendant plead in abatement of the ſuit— 
That ſaid Roſs was neither heir, legatee, or creditor, 
to ſaid Stephen, and had no right to maintain ſaid ac- 
tion. The erw court judged the plea to be inſuf- 
ficient - and the 
guilty. Iſſue to the court. 


The court found the defendant guilty, and gave 


judgment for the plaintiff to recover FL 10, the penal- 
ty 


or two months neglect. 


Errors aſſigned, were—1ſt, That the county court 
ought to have adjudged the plea in abatement ſuffici- 
ent—2d, That the court gave judgment for { 10, the 
penalty for two months neglect ; whereas only £5 the 
penalty of one month could be recovered at a time— 
and 3dly, 'That the declaration was inſufficient. 


Plea—Nothing erroneous. Judgment—Manifeſt 
etror. | 


efendant then plead that he was not 
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The court in their reaſons ſay, that they made ng 
decifion on the firft point, it being unneceflary, ag 
they were all clear upon the 2d point aſſigned for er. 
ror. The penalty was deſigned as an inducement to 
executors to do their duty ; and that but one penalty 
could be ſued for and recovered at a time, and that 
it had been repeatedly ſo adjudged in this ſtate, and 
was ſupported by the beſt law authorities. 


—_——— Þ 


Windham County, September Term, A. D. 1794 


Burlingham ver Wylee and Gordon. 


To take RY CTION of treſpaſs, for an aſſault and battery 
and remand a and falſe impriſonment, committed on the 7th 


the | | 
5 r of July A. D. 1793. 


proſecution for: The defendants ſeverally plead that they were not 
CE * guilty. Iſſue to the court. 
wing © _ The caſe wa Elizabeth Auſtin, of Hopkinton, in 
the juſtice and the ſtate of Rhode Iſland, a ſingle woman, was de- 
the officer. livered of a baſtard child, begotten in fornication, 
5 and made oath that Richard Burlingham, the plain- 
tiff, of Voluntown, in the ſtate of Connecticut, was 
the father of ſaid child—upon which the overſeers of 
the poor in faid Hopkinton exhibited a complaint a- 
gainſt ſaid Burlingham to two juitices of the peace, 
predicated upon the oath of ſaid Elizabeth, in order 
to recover maintenance for ſaid child, and obtained a 
warrant to apprehend him and have'him before Da- 
vid Nickols and Moſes Barber, juſtices of the peace, 
who ſubſcribed faid warrant ; and faid juſtices en- 
dorſed on ſaid warrant a requeſt to the authority in 
Connecticut to give their affiſtance in apprehending 
ſaid Burlingham, and in delivering him to their officer 
on the line of the ſtate. 


The warrant and requeſt was brought to juſtice 
Wylee, one of the defendants, and he grinted a capias 
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in compliance with ſaid requeſt, and directed it to 
either of the conſtables of ſaid Voluntown, them 
commanding to take the body of ſaid Burlingham, and 
him deliver to the officer from Hopkinton, upon the 
line of this ſtate—which' warrant was delivered to 
Thomas Gordon, conſtable of ſaid Voluntown, who 
took the body of the plaintiff and delivered him to 
the ſaid officer upon the line, who carried him before 
faid juſtices in Hopkinton, where he was examined, 
&c. ſame time ſaid complaint was withdrawn. 


The court found the defendants guilty, and gave 
judgment for the plaintiff to recover Z 15 damages 
and his coſt, 1 


By the court The law of the ſtate is, that if any 


perſon or perſons. who have been convicted of any 
crime in any other ſtate, for which facts corporal pu- 
niſhment might be inflicted if committed in this ſtate, 
and before he or they have received puniſhment ; or 
any perſon, &c. who having committed any ſuch 
crime, and being purſued by order of authority, to 
bring him or them to juſtice, make their eſcape and 
flee into this ſtate, ſuch offenders may be apprehend- 
ed by order of authority; and upon examination be 
remanded back and delivered to the authority or officer 
of the ſtate, from whence ſuch eſcape was made. It 
is therefore clear from the ſtatute that ſaid juſtice 
Wylee had no right by law to iffue a capias to take 
the body of the plaintiff, and deliver him to the town 
ſerjeant at Hopkinton, over the line of the ſtate, upon 
a proſecution to recover maintenance for a baſtard 
child—yet if the juſtice's juriſdiction in matters of 
this nature had been general, and this had been only 
an erroneous exerciſe of his power, he would not have 
been liable in damages; and Gordon the conſtable, 
would alſo have been juſtified—But the juriſdiction 
of the juſtice is not general, but ſpecial, given only in 
two ſpecial cafes ; in every other caſe, he has no au- 
thority, any more than if he was not a juſtice ; and 
this both the juſtice and the conſtable ought to have 
own. They are * both liable. 
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Lemuel Pariſh ver/. Peter Stanton. 


| If to a plea RROR to reverſe a judgment of the county 
ont pe a- court in an action Stanton vs. Pariſh z declar. 
bog plaintiff re- ing, that the defendant by a note dated the 4th of 
plies and trav- November A. D. 1790, promiſed to pay the plaintiff 
erſes an imma- 8 Jawful money's worth of good merchantable 
3 * ſtock, to be delivered at Stephen Snow's in Pomfret, 
a demurrer by the 4th of December 1790, which he had not 
performed. | 


Plea in bar, that ſaid note had conditions thereto 
annexed, viz, “ Whereas I have this day bought of 
Peter Stanton, twenty acres of land, given him by his 
father Thomas Stanton, by will; alſo ſaid Peter's 
ſhare in the whole of his father's eſtate—and as there 
is danger of ſaid eſtate being ſeized by ſaid Peter's cre- 
ditors, now if ſaid premiſes are attached, and I am 
prevented receiving them by virtue of ſaid purchaſe, 
then this obligation is to be void.” 'That this note was 
for the balance which remained due of a larger ſum, 
given for ſaid purchaſe ; and that the town of Can- 
terbury, on the ad of November A. D. 1790, attached 
ſaid twenty acres of land, and all ſaid. Peter's ſhare in 
his ſaid father's eſtate, for a debt due to them from 
ſaid Peter, and recovered a judgment thereon, at the 
county court holden at Windham, on the Tuef- 
day of Auguſt A. D. 1791, for (53-1 damages and 

_ coſt, and had execution therefor, by virtue of which 
ſaid town had ſaid twenty acres and ſaid Peter's ſhare 

in his father's eſtate levied upon, and ſet off in ſatis- 
faction of ſaid execution, according to law, whereby 
the defendant had been prevented receiving or taking 
any benefit by ſaid purchaſe. 


The plaintiff replied, that the defendant did fell 
faid twenty acres of land, and his ſhare in his father's 
eſtate for {8, amounting in value to £20 over and 
beſides ſaid land attached and taken by ſaid town of 

Canterbury; and for which the plaintiff had received 
no compenſation except ſaid note; and although ſaid 
town of Canterbury did attach and take faid twenty | 
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acres, and alſo his ſhare in his father's. eſtate ; that it 
was done by the connivance and conſent of the de- 
fendant, who did agree to give up the ſame to ſaid 
town of Canterbury, for the fum of {3 ; and the de- 
fendant was no otherwiſe prevented receiving ſaid pre- 
miſes, taking the benefit thereof than by his own con- 
ſent, without that, that the defendant paid or ſecured 
to the plaintiff on account of ſaid eſtate or purchaſe 
any other ſum than the note on which, &c. in man- 
ner and form as the defendant in his plea had al- 
ledged. 


The defendant demurred to the replication—and 
judgment of the county court, that the reply of the 
plaintiff was ſufficient, and that the plaintiff recover. 


Error aſſigned— That judgment ought to have 
been that the plaintiff's reply was inſufficient. 


Plea—Nothing erroneous. Judgment—Manifeſt 
error, 


The defendant's plea in bar ſhews, that he was 
prevented receiving ſaid eſtate by means of the plain- 
tiff's creditors attaching it, whereby the note was a- 
voided by force of the condition. 


The plaintiff in his reply, and as inducement to his 
traverſe ſays, that ſaid premiſes were taken by the de- 
fendant's connivance and conſent, who did agree and 
give up the ſame to ſaid town of Canterbury, for G3; 
and then cloſes with a traverſe, without that, that the 
defendant paid or ſecured any other ſum than the note 
on which, &c. 


The defendant muſt have accepted this traverſe, or 
demurred as he has done ; and the traverſe being im- 
material, the reply is bad, and the inducement to the 
traverſe doth not help the matter; for it admits that 
the eſtate was taken by the town of Canterbury, and 
2 not ſhow how the defendant could have prevent- 

it. | 
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Hoſmer ver/. Barret, Adminiſtrator of Oliver 


Upon a 4. h CTION of afſumpſit, for £24-2-5 lawful mo- 


ferent judgment ney, recovered and paid in April A. D. 1791, 

being Na to ſaid Oliver in his life time on an execution in his 

al, the money favor againſt the plaintiff. That the plaintiff had 

paid and inter- ſince obtained a new trial in ſaid cauſe, for miſplead- 

— 3 1 ing, and on an hearing upon the merits of ſaid cauſe, 

| "= recovered judgment in his favor, whereby the de- 
fendant became liable to refund ſaid { 24-2-5 recov- 
ered as aforeſaid, and an action had accrued to the 
plaintiff to recover the ſame with intereſt. 


Plea in bar, that the new trial was granted for 
miſpleading, and on the terms, that the future coſt 
only, ſhould follow the final judgment. 


Demurrer.—Judgment—Plea inſufficient, and for 
the plaintiff to recover ſaid ſum of {24-2-5, and the 
intereſt from tlie time of the final judgment in ſaid 


cauſe. 
Amos Payne. 
ETITION, praying to have certain depoſitions 
to g 1 : taken, in perpetuam memoriam rei, in a certain 


teſtimony, the cauſe which might hereafter be inſtituted, and had 
N muſt be cited no parties. | 
cl 


By the court The party intereſted and to be at- 
fected by the depoſitions, muſt be notified. 


"New-ELondon County, Sept. Term, A. D. 1794. 


Warren, Adminiſtrator en the Eſtate of Mrs. 
Sarah Moor wver/. Rogers. 


Abbe te thereal I AMES ROGERS, deceaſed, made his will and 
3 gave to his children equal portions of his eſtate, 
with a payment having four ſons, the defendant being one, and three 


to the daugh- daughter# He gave his real eſtate principally to his 


* 
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Cad | 
ſons, and ordered in his will that in caſe his perſonal ters, of ſo much 
eſtate ſhould not be ſufficient to pay his debts and to gde perſonal 
make his daughters equal to his ſons, that then his fert of making 
ſons ſhould advance out of their parts in proportion, them equal to 
to make the daughters equal. That the perſonal - eſ- the ſons, the 
tate fell ſhort {239-15 of making the daughters e 3 2 
equal to the ſons; and that each ſon's part was aQion at law. 
{34-5-3, and for that this action of aſſumpſit was 
brought againſt. the defendant : and a recovery had for 
his proportion, being G 34-5-3 lawful money, upon 
the ground that he accepted of the land charged with 
this duty. p 


James Stodard and Squire Geer verſ. John | 
Gates. 


CTION on a charter party—wherein the plain- tn an aQion 
A tiffs ſummon John Gates to anſwer unto upon a charter 
ames Stodard and Squire Geer of Groton—and de- was batt oh 
clare that on the 29th of January A. D. 1787, ſaid comport with 
James Stodard and company on the one part, and the writing de- 
James Stodard of Groton, the defendant, and one ty. oh 
Jonathan Boardman of the other part, mutually cov- — ER 
enanted and agreed as follows, viz. “This charter money demand- 
party made this 29th day of January 1787, between ed had become 
James Stodard and company, of Groton, owners of due. 

the loop Nancy, burden fifty-ſix tons, lying in the 

river Thames, Ranſom Role, maſter, on the one 

part, and James Stodard of Groton, John Gates and 

Jonathan Boardman on the other part, witneſſeth 

That James Stodard and company, hath let to freight 

laid ſloop a voyage to the Weſt-Indies, St. Croix, and 

elſewhere, as occaſion may require, and back again 

to Groton, where ſhe is to be diſcharged : and ſaid 

Stodard and company agree with ſaid Gates and 

Boardman, that ſaid floop ſhall, during ſaid voyage, 

be ſtaunch, tight and ſtrong, &c. and that it ſhall be 

lawful for ſaid James Stodard, Gates and Boardman, 

to lade on board ſaid ſloop, a full loading; and faid 

Boardman and Gates agree to pay ſaid Stodard and 

company for the freight of two-thirds of ſaid floop 

per month per ton, and ſo in proportion for a lon- 
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ger or ſhorter time, the ſaid ſloop ſhall be continued 


in their ſervice, to be paid upon her return into the 
river Thames—alfo, to pay two-thirds of victualing 
and maning ſaid floop, and to deliver her on her re- 
turn, to ſaid owners: the pay to begin on the day 
of the date; and in caſe ſhe ſhall be loſt or, taken, 
the pay to continue till that time. To the perform- 
ance of all and fingular the covenants, each of faid 
parties bind himſelf, heirs, &c. in the penal ſum of 

400—in caſe ſaid ſloop ſhall be loft, to pay to him 


laid James Stodard, as by ſaid writing, &c. Signed, 


—James Stodard, Jonathan Boardman, John Gates.“ 


That the plaintiffs had performed on their part, and 
that the defendant and Boardman on ſaid 29th of Jan- 
uary received ſaid floop and had never returned her, 
or paid for the hire of her as ſtipulated, nor paid faid 
£ 400, whereby ſaid Boardman and the defendant 
were indebted for the hire of ſaid floop £ 940-16, be- 
ing ſeven years at 6/ per ton per month ; and 
neither ſaid Boardman nor the defendant had kept 
and performed their ſaid covenants. Damage / 1000, 
per writ, dated 29th January, 1794. 


The defendant plead that before the date of the 
plaintiffs' writ, he made full payment of all that was 
due by faid charter party, for the hire of ſaid floop, 
Iſſue to the jury. The jury found that the defendant 
had not made full payment, &c. and found for the 
plaintiffs to recover ( 136-6-8 damages and coſt. 


The defendant moved in arreſt of judgment that 
the plaintiffs* declaration was inſufficient in the law. 


Judgment That the plaintiffs' declaration was in- 
ſuſſicient. | 


And by the court—That payment was to be made 
upon faid ſloop's return into the river Thames—and 
in caſe of loſs or capture the pay to continue till that 
time; none of thoſe events have yet happened—Fur- 
ther, the charter party is alledged to be made with 
James Stodard and company, and the plaintiffs are 
James Stodard and Squire Geer; and there is no 
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averment that Squire Geer was of the company. 
Again, faid charter party is between James Stodard 
and company on one part, and James Stodard, Gates 
and Boardman of the other part'; and it is ſaid to be 
a mutual agreement; and ſaid writing is ſigned by 
James Stodard alone, and not by James Stodard and 
company, whereby it appears to be an agreement 
with James Stodard only, which cannot ſupport an 
action brought by the company, for if it would, ma- 
ny actions might be brought for the ſame cauſe, and 
one would not be a bar to the other. 


Sarah and Lydia Richardſon ver/. Zalmon Treat 
Richardſon, adminiſtrator of Jonathan Rich- F 


ardſon. 
An appeal 
PPEAL from the judgment of the court of pro- from probate 
A bate, appointing ſaid Zalmon adminiſtrator on _ 2 
e eſtate of ſaid Jonathan Richardſon, in May A. D. the decree ap- 
1792, and from all the orders and proceedings in ſaid pealed from. 


court relating to ſaid Jonathan's eſtate. 


A queſtion was made, whether the appellants muſt 
not be confined to the decree of ſaid court appointing | 
ſaid adminiſtrator, as no other order or decree was 
particularly appealed from but that. 


By the court—They muſt be confined to that, as the 
only decree appealed from. 


Solomon Rogers verſ. William Moor, execu- 
tor of James Rogers. 


PPEAL from a judgment of the court of pro- Parol teſtimo- 

bate, in making an allowance to ſaid executor 1 wo — 

of „748-1 5-5, and the record of the bond given by did the record. 
the appellant upon taking the appeal came up certifi- 


ed upon the copies of the appeal. 


The appellee plead in abatement of the appeal, 
that ſaid bond was taken by the clerk of ſaid court 
when ſaid court was not fitting, nor was the judge 
preſent at the time, and was taken out of court. This 
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plea was denied—and the appellee offered to prove 
that ſaid recognizance was taken by the clerk out of 
court by parol teſtimony, which was objected againſt ; 
and by the court not admitted, for this would be to im- 
peach and contradict the record by parol teſtimony. 


* Bebee verſ. Tinker. 


The charac- CTION of treſpaſs. Plea—Not guilty. Iſſue 


ter of a witneſs to the jury. 


introduced by Fad 
the plaintiff and The plaintiff called upon the defendant's ſon, who 


eg 2 alſo was his bondſman, to be a witneſs ; the defendant 

= — de im. objected that he was his bondſman, but he was ad. 

peached by the mitted ” the court, as it was againſt his intereſt ; and 

plaiptiff, he was {worn ;. but as the point to which the plaintif 
called him to teſtify was ruled by the court, not to 
be relevant to the iſſue, the plaintiff did not improve 
him, upon which the defendant aſked him ſeveral 
queſtions, and his anſwers to them made againſt the 
plaintiff ; upon which the plaintiff offered to intro- 
duce witneſſes to impeach his character, which was 
objected againſt on the ground that he was the plain- 
tif”s witneſs. a 


The court admitted the witneſſes to impeach - his 
character, on the ground that although the plaintiff 
introduced him, yet as the defendant only improved 
him, in that reſpect he was to be conſidered as the 

_ defendant's witneſs. 


Adgate ver/. Stores, &c. 


CTION of treſpaſs, brought for diſturbing the 
An action of N, DIOUSUT 10 8 * 
rreſpaſs, — plaintiff in his fiſhery on his own land, adjoin- 


the title is the ing to the river Thames, and treading down his graſi. 
principal mat- 


ter in diſpute, The defendants plead not guilty. Iflue to the jury- 
full coſt is at The defendants ſet up title to the fiſhery. 


lowed, altho' 


_ plaintiff It appeared on proof, that the defendants obſtruct- 

8 por oat ed the plaintiff in hauling out his ſein upon the beech 
Zes. 8 * . 

oppoſite to and adjoining to his own land under an 


* 
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idea, that they had a right to haul their ſeins there, 
in excluſion of the plaintiff. | 


The jury found that the defendants were guilty, 
and found for the plaintiff to recover five ſhillings 
damages and his coſt. . In this caſe the court taxed - 
full coſt, as the right or title to the fiſh place was the 


principal matter in diſpute. * 
Middleſex County, December Term, A. D. 1794. . 


Hall verſ. Rowley. 


CTION of the caſe, declaring that on the 15th 
of December A. D. 1787, the defendant , parel ere- 
with the plaintiff to put his ſon, Duel Row- cutory agree- 
ley, with the affent of his ſaid ſony then about ſixteen ment if per- 
years of age, an apprentice to the plaintiff to learn 1 
the clothier's trade, to ſerve eight and an half months b 
in each year for the term of five years then next againſt frauds 
coming; to begin the middle of September and d perjuries. 
end the firſt of June annually, except, the firſt | 
year, he was to begin the fifteenth of December 
and end the firft of Auguſt. And in conſideration 
that the plaintiff would take and inſtruct his ſaid 
ſon in the trade aforeſaid, the defendant promiſed, 
that his ſaid ſon ſhould ſerve the plaintiff the ſev- 
eral terms aforeſaid, and would clothe his ſaid ſon 
That he took and inſtructed ſaid Duel according to 
faid agreement, and ſaid Duel continued in his ſaid 
ſervice until the ſecond of February A. D. 1792, 
when ſaid Duel, by the advice and approbation of 
the defendant left the plaintiff's ſervice, contrary to 
his mind and will—to his damage (25. Writ da- 
ted 3oth of January A. D. 1793. 
: defendant plead, non aſſumpſitIſſue to the 
YL 
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The plaintiff offered to prove ſaid agreement by 
parol teſtimony, and the defendant objected to any 
parol evidence being admitted, on the ground of the 
ſtatute againſt frauds and perjuries, for that this was 
clearly an undertaking for the duty of another. The 


objection was overruled by the court, and the evi. 


dence admitted ; becauſe this was the undertaking of 
the defendant that his ſon ſhould ſerve, which was 
an original undertaking for himſelf, that his ſon 
ſhould do ſo. Upon the evidence it appeared, and 
was agreed in the trial—that ſaid Duel came of age 
on ſaid ſecond of February A. D. 1792, when he left 
the plaintiff's ſervice, and for which this action was 
brought. Verdict was for the plaintiff, and £12 
damages. | 


The verdict was accepted by the court, on the 


ground that the agreement was executed on one part. 


A bill of exceptions was filed judge Root diflented 
for the following reaſons: An agreement that a 
minor ſon ſhall ſerve'as an apprentice during his mi- 
nority, by a father; and an agreement, that he ſhall 
ſerve after he arrives to the age of eng nt years, 
are materially different; and for a breach of the lat- 
ter agreement, this aCtion is brought, and was not 
commenced until more than fix years had elapſed 
from the time of making the agreement, which agree- 
ment was not to be performed until more than four 
years had elapſed from the time of making it. An 
agreement, that the. ſon ſhall ſerve as an apprentice 
during the time of his minority, and that he hall 
ſerve tix months after he arrives to full age, are diſ- 
tinct, independent agreements ; one in the power of 
the father'to make and enforce, and the other not ; 
and a performance of the firſt, cannot be conſidered 
as a part execution of the laſt ; and although it be 2 
ſettled principle and uniformly adhered to, that an 
executory parol agreement, which would have been 
within the ſtatute to prevent frauds and perjuries, 
being in no part executed, if performed and execu- 
ted on one part, is not within the ſtatute—otherwiſe 
the ſtatute would be in many caſes the means of pro- 
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tecting, inſtead of preventing fraud. Yet this agree- 
ment that the ſon ſhould ſerve after he arrived to full 
age, has been in no part executed. It appears to me 
therefore, that it is clearly within the ſtatute. Be- 
ſides, this contract is not mutual, for if the plaintiff 
had refuſed to have Kept and inſtructed the defend- 
ant's ſon, after he arrived to full age, the father could 
not have had an action for the damage. 5 


This judgment was afterwards reverſed by the ſu- 
preme court of errors, in June A. D. 1795, for the 


following reaſons, viz.— ; 


That the contract declared upon comes within the 
operation of the ſecond paragraph of the ſtatute of 


frauds and perjuries, in which it is enacted, © That 


no ſuit in law or equity ſhall be brought or main- 
tained upon any contract or agreement that ſhall here- 
after be made, and not reduced to writing as afore- 
ſaid, but within three years next after entering into 
or making the ſame ;” for it appears that the contract 
declared upon is merely parol, and that it was made 
more than three years 4 0 the commencement of 
this ſuit. It is contended for the defendant in error, 
that the particular circumſtances attending this caſe, 
appearing upon the record, are ſufficient to take the 
caſe out of the ſtatute ; upon the conſtruction it has 
received, by an uniform courſe of adjudication, both 
in En . and in this ſtate, in both of which coun- 
tries the ſtatute is nearly the ſame ; and here they 
lay down ſeveral principles as the N- of their rea- 
ſoning.—1ſt, That in contracts of this kind 2 
formance is ſufficient to take the contract out of the 
ſtatute.— 2d, That any kind of fraud practiſed by the 
defendant ſhall have the like effect. 3d, That where 
the execution of the contract commences preſently 
and it cannot from the nature of it, be fully an, 
in a courſe of years, there the three years limitation 
ſhall not begin to run, till the right of action hath ac- 
crued—and it is contended that there was in this caſe 
2 complete 1 on the part of the defendant 
in error, and a performance on the part of the plain- 
tiff in error, until the apprentice arrived to full age, 
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That there was fraud on the part of the plaintiff in 
error—and that the term of about five years from 
the date of the contract was neceflary to carry it into 
compleat effect. 


As to the firſt point, the principle, that part per- 
formance will take the eontract out of the ſtatute, 
though in a ſenſe it may be true, yet muſt be under- 
ſtood with limitation ; for if it were to be taken to 
be generally true, it would render the ſtatute totally 
inoperative ; as to all that claſs of parol contracts 
where the promiſe on one part is grounded on an act 
executed on the other, which is by far the moſt nu. 
merous claſs, and it could in no caſe operate, except 
upon parol contracts, that are mutually executory, 
where a promiſe on one part is the conſideration of 
the promiſe on the other; which in the intercourſe in 
ſociety are comparatively few. But there ſeems to 
be no good xn why this diſtinction ſhould be 
made. The words of the ſtatute, as above recited, 
are general and will embrace all parol contracts, ex- 
cept in ſpecial caſes, which will hereafter be men- 
tioned. 'The great principle implied in the recited 
paragraph is, that in proof of ſpecial contracts, at- 
tended as they commonly are, with many minute 
circumſtances of little importance in themſelves, 
material as they are connected with ſuch contra 
The memory of man in which objects are conſtantly 
fading, cannot be depended upon longer than the 
period limited ; and that the evil to ſociety that 
might ariſe from the inexecution of contracts, ſo cir- 
cumſtanced, would be leſs, than that which would 
reſult from the endleſs litigation, perjury and injuſ- 
tice, which would be the conſequence of an attempt 
to enforce them; but it is difficult to ſee why this 
principle will not apply with equal force, to contracts 
ofthe former deſcription as of the latter; if the form- 
er were intended to be excepted out of the ſtatute, the 
legiſlature muſt have acted very abſurdly in providing 
in the ſame ſtatute, that no ſuit in law or equity 
"ſhould be brought or maintained upon any parol 
agreement made in conſideration of marriage, 
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is a kind of contract, clearly, where the promiſe on 
one part is raiſed by an act executed on the other; 
and it has been frequently adjudged, that ſuch prom- 
iſe cannot be enforced, though the party to whom 
the promiſe is made, ſhall have married according 
to the terms of the contract. So where A pays a 


ſum of money to B, in conſideration that B promiſes 


by parol to give him a deed or leaſe of land, here the 
promiſe of B ariſes from an act executed on the part 
of A, but it cannot be enforced; though indebitatus 
aſſumpſit will lie to recover back the money. 


The diſtinction laid down in the books ſeems to 
be this; that part performance, may take the contract 
out of the ſtatute, when of itſelf, it affords a degree 
of evidence of what the nature of the contract was; 
and with ſome appearance of reaſon, for the proof of 
the contract, being in ſuch caſe made out in part, by 
prominent facts, — is leſs danger of impoſition and 
injuſtice, than where it is made out wholly from the 
witneſſes? recollection of the circumſtances of the con- 
tract itſelf, which exiſts only in the mind, without 
any certain connection in the nature of things; the 
exiſting facts themſelves muſt indeed be proved by 
witneſſes; but as they are the objects of the ſenſes 
and not merely of the underſtanding, the recollection 
will be more vivid, and if there happens a coinci- 
dence between the exiſting facts and the contract as 
proved by the witneſſes, the proof will be much more 
ſatisfactory. As where the plaintiff challenges the 


defendant on a parol promiſe for a leaſe of lands, the 


plaintifPs actual poſſeſſion by the delivery of the de- 
fendant, is a fact of notoriety, that of itſelf will $2 
far towards proving the contract, and may juſtify 

admiſſion of parol teſtimony to make out the proof ; 
for though this caſe is within the letter it is not with- 
in the miſchief of the ſtatute, or certainly not in an 
equal degree, as it would have been without the fa# 
ſuppoſed. To apply theſe obſervations to the preſent 
caſe, the performance of the contract between the 
parties, until the apprentice arrived to full age, affords 
no evidence that the contract was that he ſhould fur- 
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ther ſerve ſeveral months afterwards. The fact that 
he was ſo to ſerve, being contrary to common uſage 
and cuſtom, is in itſelf highly improbable, and nothing 
can be preſumed in its favor. Had the breach alledg. 
ed bcen, that the apprentice had left his maſter's ſer. 
vice, before he had arrived to full age, then a perform. 
ance of the alledged contract on both ſides up to 
that time would afford preſumptive evidence that he 
was to ſerve till he arrived to full age; becauſe ſuch ; 
contract would coincide with common uſage and cul- 
tom; and the court in ſuch a caſe, might perhaps be 
juſtified in admitting parol evidence to make out the 
proof within the rule; but that is not this caſe. 


As to the ſecond point, that fraud practiſed by the 
defendant ſhall take the caſe out of the ſtatute ; the 
principle is recognized in the books, and ſeems to be 
grounded on this, that it would be abſurd, that a ſtat 
ute made expreſsly to prevent fraud, ſhould ſo be con- 
ſtrued as to become an engine of fraud; but it does 
not appear that the defendant in the original action 
has praCtiſed fraud in this caſe. It is ſtated indeed, 
in the declaration, that the apprentice, by the advice 
and approbation of the defendant left the plaintiff's 
ſervice; and by reaſon thereof and the | defendant's 
refuſal to fulfil his contract with the plaintiff, and 
his fraudulent and deceitful conduct in the premiſes, 
the plaintiff loſt, &c, But all this amounts to nothing 
more than a refuſal to perform the contract. But 
ſomething more than this is neceſſary ; for if a refu- 
ſal to perform any parol contract was evidence of 
fraud, then in every poſſible caſe, where an action 
need be brought, there would be fraud in the defend- 
ant, and ſo the caſe would be out of the ſtatute, 
which doctrine would operate as a total of the 
ſtatute and conſequently cannot be true. Some other 
and further fraud therefore than what may be implied 
in a refuſal to perform the contract, is doubtleſs neceſ- 
ſary ; as where a man for a certain conſideration 
agrees to ſell or leaſe a piece of land to another, puts 
him in poſſeſſion and encourages him to build or 


otherwiſe to improve the premiſes 3 to the intent 
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that on his own refuſal to execute the contract he 
may take benefit of the other's property or labour ; 
this is a fraud which will ſubject him to a ſpecific 

ormance of his contract, and this is an adjudged 
caſe. But no caſe can be found where the refuſal of 
the defendant has been adjudged to imply a fraud 
it is averred indeed, in expreſs words, that the breach 


alledged was by means of the fraudulent and deceitful 
conduct of the defendant ; but as fraud is a legal in- 


ference from facts, the facts from which it is ſuppoſ- 
ed to ariſe ſhould be ſtated in the declaration, that 
the court may draw the proper inference from thoſe 
acts, if admitted, or that the defendant might traverſe 
them if falſe. Here the averment is not of facts which 
ue traverſable, but of a legal inference only which 
is not traverſable, and therefore amounts to nothing. 


As to the third particular, that where the execu- 


tion of the contract commences preſently, and it can- 
not from the nature of it be fully executed in a courſe 
of years, as in this caſe, there the three years limita- 
tion ſhall not begin to run till the right of action has 
accrued : It may be proper to obſerve ; that this con- 
ſtruction ſeems to be in direct contravention of the 
ſtatute, both in the letter and ſpirit of it. In the 
letter, for the words of the ſtatute are, That no ſuit, 
&c, ſhall be brought or maintained on any contract 
or agreement that ſhall hereafter be made and not re- 
duced to writing as aforeſaid, but within three years 
next after entering into or making the fame.” In the 
ſpirit, for there can be as little dependence placed on 
the memory of the witneſſes in the proof of con- 
tracts circumſtanced as thoſe now deſcribed, after 
the lapſe of three years, as of thoſe which may be 
completely executed Ry or in a ſhort time, and 
there is as much danger of impoſition, perjury and 
juſtice, in the former as in the latter caſe ; unleſs 
indeed in thoſe cafes where the continued execution 
of the contract from time to time, ſhall be, ſuppoſed 
to ſupport the memory of the witneſſes, and to afford 
proof of the nature of the contract declared on, 
which brings the caſe under the former particular 


— 
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which has been conſidered. Further, that the three 


years was to run from the time of entering into or 
making the contraCt as exprefſed, with 1. to all 
parol contracts to be made after paſſing the ſtatute, 
is evident from the different wording of the ſtatute, 
in the ſame paragraph, with reſpect to contracts, 
heretofore made, which expreſsly limits to three 
years, next after the right of action ſhall accrue, ot 
where ſuch right of action hath accrued, to three 
years next after the firſt of June A. D. 1771. The 
marked diſtinction that is made in theſe caſes more 
clearly fixes the meaning of the legiſlature and it 
would be unreaſonable to underſtand the limitation as 
applying in the ſame manner to any contracts, made 
after the ſtatute was enacted, as to thoſe which were 
made before, in face of this diſtinction, without the 
ſtrongeſt reaſon. | 
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Neꝛo- Haven County, January Term, A. D. 1795, 
Amos Gilbert ver. Samuel Lynes. 


| CTION of debt on book. Plea—owe nothing, 
—- 9 Iſſue to the Jury. 


3 Fe The plaintiff's book was for ſupporting the defend- 

r ſupport ant's mother, who alſo was the mother of the plain- 

of a parent, tiff's wife, for ſeveral years before her death, and for 
5 —_— her funeral charges, ſhe being poor and impotent. 

ſtatute. The jury found à verdict for the plaintiff, and 

£12 damages; from which the court diſſented, er- 

cept judge Huntington, and gave their opinion upon 

the law as follows, viz.— That the le duty of 2 

child to ſupport the parent is created by ſtatute— 

and although it is true, that where a ſtatute creates a 

duty, and does not provide any ſpecial remedy, the 

common law will ſupply the remedy : yet in this caſe, 

the ſtatute impoſes the duty conditionally, viz. If the 
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relations are of ſuſſicient ability, and in proportion to 


their ability; and eſpecially directs and empowers 
the 2 courts to be the judges of this and to ad- 
miniſter the proper relief, upon an application made 
to them. Now the defendant's being liable to pay 
or not, and how much, depends on his ability; and 
this by law is to be tried and aſcertained by the coun- 
ty court, only. So that an action is not maintaina- 
ble for it, as a debt at common law, for the ſtatute 
which creates the duty provides the remedy. The 
jury were returned to a ſecond and third conſidera- 
tion, but they adhered to their verdict; It was ſaid 
that a ſimilar remedy by applying to the county court, 
was provided by the ſtatute, in certain caſes of ſickneſs 
—yet actions at common law had been adjudged to 
lie in thoſe cafes, by one town for providing for an 
inhabitant of another. But this is founded upon the 
general law of the ſtate; which is, that every town 
ſhall take care and provide for the maintenance of 
their own poor. This fixes the duty abſolutely, upon 
the towns ; and an aCtion at common law lies to re- 
cover pay for providing for the ſupport of the poor of 
any town; and although the ſtatute providing in caſe 
of ſickneſs, gives a ſummary remedy in certain caſes, 
by the county court, yet it by no means takes away 
the remedy at common law. Vide 1 vol. Root's Rep. 
60, Town of Waterbury vs. Hurlbut. 


Thatcher very. Dudley and his wife Lois. 
CTION of the caſe declaring that Daniel Ty- 


ler in May 1782, was indebted to the plaintiff 


12-13; and drew an order on ſaid Lois, ſhe then 

ing a feme ſole, in words following, viz. May 
24th, 1782, pleaſe to pay Samuel Thatcher {12-13 
lawful money, and I will diſcount it on your note.— 
Which order the plaintiff received and preſented on 
ſaid 24th of May to ſaid Lois; which the accepted 
and endorſed thereon as follows: I accept this order 
and promiſe to pay the ſame, and the intereſt by the 
trſt day of January next. 22 24th May, 1802— 


One ſecurity 


may be plead in 
bar of another, 
by way of ac- 


cord. 
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alledging a breach; and demanding £70 damages. 
Writ dated 11th February, 1802. 


Plea in bar—that on the 13th of July A. D. 1783, 
it was accorded and agreed between the plaintiff and 
ſaid Lois, that ſaid Lois ſhould deliver to the plain. 
tiff a certain execution in her favor againſt Hendrick 
and Clark for the ſum of {22-12-4, and that the 
plaintiff would accept the ſame in full ſatisfaction of 
the ſum due on ſaid order, and that in purſuance of 
faid accord, ſhe delivered to the plaintiff ſaid execu- 
tion; and that he accepted the ſame, in full ſatisfac- 
tion of ſaid order and her promiſe endorſed thereon, 


The plaintiff replied that ſaid execution was deliy- 
ered to him for another purpoſe, and then traverſed 
the accord and the delivering and receiving faid exe- 
cution in ſatisfaCtion of ſaid order and promiſe. On 


Which the parties were at iſſue to the jury. 


'The jury found the accord and the execution of 
it, in the words of the plea in bar. The plaintiff 
made a motion in arreſt, that the iſſue was imma- 
terial, and that judgment ought to be rendered for 
the plaintiff. e queſtion was whether a choſe in 
action, or an execution, delivered and received, can 
be a ſotisfaction by way of accord of a certain debt 


and may be pleaded in bar. Continued to adviſe. 


At the ſuperior court, July term, 1795, judgment 
was, that the motion in arreſt was inſufficient; and 
that the defendants recover their coſt. And by the 
court—lt is laid down in the Engliſh authorities that 
one obligation, cannot be plead in bar of another, al- 
though there was an agreement it ſhould be ſo. This 


cannot be reaſonable or law in this ſtate, in the lat- 


itude it is laid down ; indeed it would be a very idle 


| buſineſs for a man to give a new obligation for a for- 


mer one, of the ſame tenor and ſum, without any 
reaſon for doing it. But the caſes are many and va- 
rious, where a new obligation may be pleaded in bar 
of a former, by way of accord, as where an execu- 
tor gives his own obligation for his teſtators, or a 
man gives an obligation for one of his own; ſuppoſed 
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to be loſt, or where the ſecurity is bettered, or other- 
wiſe varied from the former; or as in the preſent 
caſe, itis a ſecurity from a third perſon, and a large 
ſum is thrown in into the bargain ; the plaintiff admits 
he received M execution, but avers it to be for ano- 


ther purpole: . 
Wrexford verſ. Smith, &c. 


\ CTION for an aſſault and battery and falſe im- . thief may | 


priſonment. taken up and 


5 ſecured for jul- 
Plea—not guilty. Iſſue to the court. tice, 
This caſe was, the plaintiff in company with two | 1 


others, were travelling through Worthington and he 

went into a ſtore, got ſome tobacco and carried it off 

without paying for it. The defendant purſued him 

for the theft by an advertiſement from the owner of 

the ſtore, took the plaintiff, brought him back, and he 

was proſecuted and convicted of the theft before juſ- 9 
tice Dunham, and puniſhed. 


By the court—When a theft is committed, the 
owner of the goods ſtolen, may purſue and take the 
goods and the thief; and ſo may any other perſon 
with authority from the owner; or even without, and 
tender the thief to juſtice, and he will be excuſeable 
provided the perſon taken is found guilty. Stealing 
; a crime ſo odious in itſelf and ſo deſtructive to the 
well being of ſociety, that every good citizen ought 
to aſſiſt in arreſting the thief in his flight. 


Judgment—Defendants not guilty. 


William Law verſ. Hannah Hall. 


7 deſcribing the defendant to be an ab- An abſcond- \| 


ſconding debtor of the city and ſtate of New- ing debtor may 
York ; and the officer was directed to leave a copy 8 l | 
vith Dyer White, Eſq. attorney, factor, &c. of ſaid the perſon with | 


Hannah ; and alſo to leave a copy at her laſt uſual whom the copy 
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þ left, isnothis place of abode in this ſtate; without telling where 


agent. An of- that was. 


fiicer's return 


— mn The officer made return, that he left a true and at- 
ke admitted to teſted copy of ſaid writ with Dyer White, Eſq. a ent, 
be 8 * attorney, &c. and alſo at her laſt uſual place er aha 


in this ſtate, without ſaying where it was. 


Plea in abatement—1ſt, That ſaid Dyer White 
was not attorney and factor to ſaid Hannah —ad, 
That within ſix months next preceding the date of 
ſaid writ, ſhe reſided and dwelt in Berlin; and that 
no copy had been left at her laſt uſual place of abode 
in Berlin, nor at her laſt uſual place of abode, any 
where within this ſtate. | 


Demurrer—and judgment, that the plea was inſuf- 
ficient. ' 


The firſt exception is not admiſſible in this ſtage of 
the cauſe—And by the ſecond, it does not appear, 
where ſaid Hannah's laſt uſual place of abode was, or 
whether there was any that could be ſo denominated in 
conſideration of law. But if there was, the officer had 
returned that he had left a copy at her laſt place of 
abode and which is not to be averred againſt in this 
manner without traverſing the officer's return. 


Wilford verſ. Roſe, 


b Where the CTION on the covenants of ſeiſin in a deed. 
reach of a cov- 


enant is ſpecial- The plaintiff declared upon the deed, and then 
ly aſſigned, it averred that the defendant was not ſeiſed; for that 
mutt be proved. the town of Wilderſburgh, in which the land lies, 
1 purſuant to a law of the ſtate of Vermont, previous 
th y alledged to the executing of ſaid deed, laid a tax of G -11 
to be by deed lawful money on each right in ſaid town and appoint- 
— _ 4 ed 2 <2, 8 1 gy and ſold 5 
; conve aid ri deed for the non payment 0 
ps then. tax, to William Wilms, who ſold-the n by 
deed to Nickols ; whereby ſaid Nickols became 

ſeiſed of ſaid right, and was well ſeiſed thereof at the 


time of executing ſaid deed. 


. 
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The defendant prayed oyer of the deed declared 
upon, which was produced, He then prayed oyer of 
the law of the ſtate of Vermont and of the vote of the 
town of Wilderſburgh laying the tax and appointing 
the collector; and of the collector's deed to Wil. 
liams, and Williams' deed to Nickols. 


This was diſputed by the plaintiff, who contended 
that he was not obliged to give oyer, only of t deed 
declared upon, all the reſt was only matter of evi- 
dence—that the breach conſiſts in the defendant's not 
being ſeiſed, at the time of executing ſaid deed ; the 
manner how he came not to be ſeifed, is matter of 
form. 'The law of Vermont, the vote of the town, 
and the doings of the collector, which ſhews that the 
defendant was not ſeiſed, was matter of evidence and 
need not have been alledged in the declaration; but 
only generally that the defendant was not ſeiſed; and 
that 25 Nickols was. The cauſe was continued to 
adviſe. 


July ſuperior court, 1795—The court ordered that 
oyer be given of the vote of the town, and of the deed 
from the collector to Williams; for the plaintiff by 
his declaration, had tied himſelf down to prove this 
ſpecial breach in the manner he had alledged it, 
which otherwiſe he need not. 


Canday very. Lambert. 


CTION for fencing up and obſtructing a high- 

way leading from Kimberly's to Malbone's 
cove, near the ſound, and preventing the plaintiff 
from paſſing. Damage £2. 


Plear in bar, that the defendant was ſeized in 
tee and rightfully poſſeſſed of the place where the 


facts were done, at the time of doing the fame. 


Iſſue to the jury.— In A. D. 1699, the proprietors 
of New-Hayen conveyed a tract of land to John 
Mallery, under whom the defendant claimed, and to 


two others; and in the grant, they covenanted with 
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the proprietors, that there ſhould be good and ſuffi. 
cient highways, from the ſouthwardly end of ſaid 
tract to the ſea, and to the mouth of Malbone's cove; 
and to the meadows adjoining, and from the Malbone 
rock. No a had ever been laid out in this 
place; but people had travelled in this place acroſs 
the defendant's land invariably for more than forty 
years z which it was contended by the plaintiff, was 
a praCical and legal aſcertainment of the highway, 
Verdict, that the defendant was not ſeiſed, &c. and 
for the plaintiff to recover 6/ damages. 


A queſtion aroſe what judgment the court ſhould 
give in this caſe; whether according to the law of 
treſpaſs for three fold damages, or according to the 
law againſt nuiſances for the penalty. Continued to 
adviſe. | 


July term, A. D. 179;—Judgment was for the 
fix ſhillings only, for damages. F 


Fairfield County, January Term, A. D. 1795. 


Elijah Abel, Eſq. Sheriff ver/. Byvank and 


Keeler. 
th r mo CTION of debt on bond, dated the 2d of Ju- 
has the liberties ly A. D. 1700. The condition of the bond 
of the priſon, was, that ſaid Byvants ſhould abide a true and faith- 
_— A n, ful priſor er, upon an execution in favor of Iſrael 


own engage - Knap, againſt him for the ſum of { 138-8 lawful mo- 
ment nor to de- ney debt, and £6 coſt z by virtue of which he was 
. . he he committed to the county goal in Fairfield on the zoth 
ns be 1 of April, alledging that ſaid Byvanks did not abide 2 
goaler and com- faithful priſoner, but made hs eſcape from ſaid goal 


mitted. on the day of July, A. D. 1790. 


The defendants plead in bar; that on ſaid 3oth of 
April, ſaid Byvanks was ſet at liberty from his im- 
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priſonment on ſaid execution by the plaintiff; and 
that afterwards, ſome time in the month of June, 
he was unlawfully taken up by the plaintiff, and re- 
manded back to priſon; and thereby compelled to 
give the bond on which, &c. to obtain his lawful 
liberty. 


The plaintiff, replied that after ſaid Byvank was 
committed to priſon as aforeſaid on ſaid execution, 
the plaintiff * the ſpecial requeſt of ſaid Byvank 
and upon his ſolemn promiſe and engagement that he 
would abide a true and faithful priſoner and would 


not depart out of the limits of ſaid priſon, did on ſaid 


zoth of April aforeſaid, permit and allow him to en- 
joy the liberties of ſaid priſon; and on the 6th of 
June, ſaid Byvank made his eſcape from priſon a- 
gainſt the mind and will of the plaintiff, and the 
plaintiff made freſh purſuit after him, retook and 
committed him to cloſe confinement within ſaid priſ- 
on; and thereupon ſaid Byvank with ſaid Keeler 
gave the bond, on which, &c. in order that he might 
enjoy the liberties of ſaid priſon. 


The defendants demurred to the plaintiff's reply. 


Judgment—That the reply of the plaintiff was 
ſufficient. | 


By the court—A priſoner for debt, who is allow- 


el to enjoy the liberties of the priſon yard, by the 


goaler, upon bond or upon his promiſe, that he will 
abide a true and faithful priſoner; and who making 
his eſcape, may be retaken on freſh purſuit made, and 
be recommitted to priſon ; for the eſcape is againſt 
the will of the gaoler and is a negligent and not a 
voluntary eſcape in him. The goaler allowing the 
priſoners the liberty of the yard is no eſcape, for while 
they abide within the limits preſcribed, they are to 
every intent and purpoſe, in — conſideration of law, 
within the priſon; and although the goaler knows 
they can eſcape from thence, with greater facility 
than they could, if they were locked up within the 
walls of the priſon, yet his taking from them ſecurity 
or an engagement that they will abide faithful priſon- 
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ers, removes all preſumption, that his granting them 
this privilege, which by law he has right to do, was 
with an intention that they might eſcape. Roots 
Rep- 1 vol. 72 and 127. 9 | 


| Hylliard verſ. Auſtin Nicol. 


A _ trial Pig aur for a new trial, - an action 

ee by ſaid Hylliard againſt ſaid Nickols upon the 
— —_— * 3 act ——— the ſlave trade—al. 
plaintiff in an ledging that ſaid Nickols at a certain time had tranſ- 
aQion for the ported out of this ſtate into the ſtate of Virginia, two 
3 negro children, contrary to the force and effect of ſaid 
ſtatute againſt ſtatute, whereby he had incurred the forfeiture of 
exporting ne- £100 for each; to be recovered to and for the uſe 


8 of of the ſtate and the plaintiff, &c. In which action 


this the defendant was acquitted by verdict of the jun, 


upon the plea of not guilty. 


The petition ſtated, that it was admitted by the 
defendant on ſaid trial, that he carried ſaid children 
out of this ſtate into the ſtate of Virginia; that 
he then removed into the ſtate of Virginia for the 
purpoſe of ſettling there, and that he carried theſe 
children with him as a part of his family ; and to 
prove this, ſaid Nickols produced a depoſition pu- 
porting to have been taken before juſtice Mitchel in 
Virginia, in which the deponent teſtified that ſaid 
Nickols had paid taxes in faid ſtate ; that the peti- 
tioner could now prove by ſaid juſtice Mitchel and 
certain other documents, that ſaid depoſition and the 
fignature of ſaid juſticc, was all a piece of forgery — 
Further ſtating that ſaid Nickols produced on faid 
trial the depoſition of , who teſtified that aid 
Nickols* name was entered in the militia roll of 
faid ſtate; and that the petitioner could now prove 
by „that the entry of his name in the militia 
roll was made on the ſame day ſaid depoſition vas 
taken, and for the purpoſe of obtaining ſaid depoſi- 
tion. Further alledging, that he could now prove by 
inconteſtible evidence, which he knew not of at faid 
former trial, viz.—naming the witnefſes—That ſaid 
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Nickols carried ſaid negro children into the ſtate of 
Virginia for the purpoſe of ſelling them, and that in 


fact they were ſold ſoon after they were carried there. 
Further, that he could prove by the teſtimony + of 
ſundry perſons—naming them—That ſaid Nickols 


never was taxed in faid ſtate of Virginia; that he 
did not remove there for the'purpoſe of ſettling ; but 
for the purpoſe of trafficking, and trading in land 
and negroes. | 

The reſpondent plead in abatement of this petition. 
iſt, That ſaid action was in nature of a criminal 
proſecution, in which no new trial may be grant- 
ed in favor of the ſtate or of any one who proſe- 
cutes in behalf of the ſtate - 2d, That there were no 
ſufficient reaſons aſſigned in faid petition for granting 
a new trial. | 

The petitioner replied, that the plea in abatement 
was inſufficient. Judgment—That the plea in abate- 


ment was inſufficient and that the cauſe proceed. 


By the court—This is not a criminal proſecution, 
but a civil action brought on a remedial ſtatute to re- 
cover the penalty enacted, to prevent the exportation 
of perſons, of a certain deſcription, out of this ſtate 
into any other ſtate for the purpoſe of ſelling them. 
But was it a criminal proſecution, an acquital obtain- 
ed by forgery and per) ury, by the procurement of the 
priſoner, would be ſet aſide in favor of the public. 
This ſtatute provides a remedy againſt practices which 
go directly to deprive a certain claſs of perſons of 
their rights and liberties, from the motive of making 
gain. A part of the penalty is given to the proſecu- 
tor ; this is done to induce petſons from motives of 
gain, who would not be otherwiſe wrought upon, to 
proſecute to effeR, the violations of this law. 


After a hearing on the merits a new trial was 
granted. 
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Waters Pettit verſ. Willet Seaman. 


A perſon im- UDITA querela, complaining that the petition. 

— es 4 er and ſaid Seaman were, and had been for 
O *,. 

before ke ob- more than ſeventeen years laſt paſt, citizens of the 

tained his dif= ſtate of New-York; and that while ſuch, he became in- 

charge upon \_ debted to (aid Seaman in the ſum of £346-2-3 money 

le in the Of New-York, for goods purchaſed of ſaid Seaman in 

Nate of New- ſaid New-York before the year A. D. 1792. That 

York, is reliev- in A. D. 1792, ſaid Seaman cauſed the r to 

_— by audit2 be attached in the ſtate of Connecticut ſor ſaid debt 

I by writ of attachment, returnable to the county court, 

holden at Danbury in the o_ of Fairfield, on the 

third Tueſday of November A. D. 1792 ; upon which 

attachment the petitioner procured bail for his ap- 

pearance at court; that ſaid cauſe by ſundry legal 

removes and by appeal came to the ſuperior court, 

holden at Danbury on the 2d Tueſday of Auguſt 

A. D. 1793; at which court auditors were appoint- 

ed in faid cauſe ; who made return to the ſuperior 

court holden at Fairfield, on the 3d Tueſday of Jan- 

uary A. D. 1794, in which ſaid auditors found that 

the petitioner was indebted to ſaid Seaman the ſum 

of {346-2-3 money of New-York z which report 

was continued to the ſuperior court holden at Dan- 

bury in ſaid county on the 2d Tueſday of Auguſt 

A. D. 1794, when ſaid report was accepted by ſaid 

court, and judgment rendered thereon, in favor of 

faid Seaman againſt the petitioner for the ſum of 

346-2-3 money of New-York damages,. and for 

10-3-10 lawful money coſt ; and ſaid Seaman pray- 

ed out execution on ſaid judgment for the ſums of 

ſaid debt and coſt therein contained, dated the 16th 

of Auguſt A. D. 1794, and that by virtue of faid 

execution, the petitioner was taken and committed to 

the gaol in Fairfield in ſaid e, A the 15th day of 

September A. D. 1794, where he ſtill remained 3 

priſoner ; and that he had not then, nor at any time 

ſince had one penny worth of eſtate wherewith to ſa⸗ 

tisfy ſaid execution and that he had taken the oath 

provided ſor poor impriſoned debtors, and was ſup- 

ported in priſon by the ſaid Seaman. Further alledg- 
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ing, that he was an inſolvent debtor, and that he had 
jn all things conformed himſelf to the proviſions and 
requirements of a certain ſtatute law of the ſtate of 
New-York, made and pafſed on the 2oth day of 
March A. D. 1788, entitled an act for giving relief 
in caſes of inſolvency ;; and had obtained a diſcharge 
from John Lanſing, jun. Eſq. one of the judges of 
the ſupreme court of the ſtate of N be un- 
der his hand and ſeal agreeably to the aforeſaid ſtat- 
ute, dated the 15th day of Oftobeg A. D. 1793, the 


time when he made an aſſignment of all and ſingular 


his property to commiſſioners for the uſe and beneſit 
of his creditors; the ſtatute afoxeſaid with all the pro- 
ceedings upon it, the aſſignment of his property to 
commiſſioners and the diſcharge aforeſaid, were ſet 
forth at large in faid audita querela; whereby the pe- 
titioner alledged that he became diſcharged from all 
debts due and owing by him which were contracted 
before the 15th of October A. D. 1793. Further 
alledging, that as ſaid cauſe was put to auditors, and 
they had made up their award previous to his hav- 
ing obtained his diſcharge aforeſaid ; although ſaid 
return was accepted afterwards, yet he had no day 
in court to plead or avail himſelf of ſaid diſcharge, 
praying to be heard on ſaid complaint, and to be diſ- 
charged from his impriſonment on ſaid execution. 


The defendant, ſaid Seaman, plead in bar of ſaid 


audita, that on the firſt of Auguſt A. D. 1793, the pe- 
titioner was juſtly indebted to him the ſum of four 


pounds fix ſhillings lawful money, for coft accrued in 
laid action, which was not exhibited or ſworn to be- 
fore ſaid judge Lanſing, by the petitioner, although he 
well knew of the ſame. _ 


To this plea a demurrer was given—and judgment, 
that the plea in bar was inſufficient. 


The court proceeded to hear ſaid audita querela at 
arge upon the merits, and found the facts alledged 
and ſet forth therein to be true; and thereupon gave 
judgment that ſaid Waters Pettit, the petitioner, be 
diſcharged from ſaid execution and from his impriſ- 
onment thereon in the common gaol at ſaid Fairfield. 


179 


— Y—_— 3 — — bs 


130 


FAIRFIELD COUNTY, &c. 


By the court—The parties are, and for a long time 
have been both of them citizens of the ſtate of New. 
York, and the debt for which the ſaid Pettit is im- 
priſoned, was contracted in the ſtate of New-York, 
and under the laws of that ſtate, and by which, and 
the judicial proceedings thereon, his perſon and fu. 
ture eſtate are exonerated 'and diſcharged from any 
and all liability for debts contracted previous to the 
15th day of October A. D. 1793, the date of his dif- 
charge. The perſon of the petitioner being attach- 
ed in this ſtate gave juriſdiction to the courts of this 
ſtate to try and give judgment in ſaid cauſe, upon the 
idea, that the debtor was fugitive, and being attach. 
ed by his perſon, was holden to reſpond the judg- 
ment. Yet the plaintiff by this acquired no greater 
rights over the defendant's perſon ' or property, in 
reſpe to this debt, than he would have had, had 
he proſecuted the action in the ſtate of New-York.— 
Beſides, by the conſtitution of the federal government, 
to which all the ſtates are parties, full faith and cre- 
dence is to be given, by each ſtate to the laws, re- 
cords and judicial proceedings of the other ſtates ; we 
are therefore bound to reſpect the laws and judicial 
proceedings of the ſtate of New-York, reſpecting the 
inhabitants reſiding under their government and the 
contracts entered into under its laws. As to the ob- 
2 made to the conſtitutionality of the act of the 

ate of New-York, reſpecting inſolvency, drawn 
from the conſtitution of the federal government 
having veſted congreſs with the ſole power of making 
general laws of bankruptcy, that never can be un- 


derſtood and conſtrued, to ſuperſede the power of 


the ſtate governments, to make and to continue in 
force and exerciſe their reſpective inſolvent laws, 
until congreſs ſhall exerciſe the powers veſted in 
them, by making and promulgating general laws 
of bankruptcy through the ſtates, which will be the 


| ſupreme law of the land. This not having been done 


at this time, the law of the ſtate of New-York 1! 
in force. | 8 8 e 
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Litchfield County, January Term, A. D. 1795. 


Oliver Wolcott, Eſq. Judge of Probate ver /. 
Thomas Parmelee, Adminiſtrator on the Eſ- 


tate of Parmelee, deceaſed. 

CTION of debt upon the adminiſtration bond. An echibie on 
The parties were at iſſue upon ſundry breaches file in the court 
aſſigned in the condition of ſaid bond; particularly, f probate re- 
that the defendant had not exhibited a true and per- — 3 
fect inventory, and had not accounted for all the produced = 
rg 55 belonging to ſaid eſtate which had come into idence. 

is hands. | | 


The plaintiff in order to prove that the ſum of nine 
pounds nineteen ſhillings was in the hands of ſaid 
adminiſtrator, unaccounted for, produced the record 
of the court of probate z; which record was, allowed 
to Thomas Parmelee, adminiſtrator, {9-19 as per ac- 
count on file.” It was then moved that ſaid account 
ſhould be produced and read in evidence; this was 
objected againſt becauſe ſaid account was no part of 
the record; p 


By the court—The account may be produced and 
read as part and parcel of the files of the court to 
which the record expreſsly refers. 


Lambert ver/. Edward Parmelee, Moſes Par- 
melee, Oliver Parmelee, jun. Jonathan Par- 
melee, and Oliver Parmelee, Eſq. 


A CTION of treſpaſs, declaring that on the 4th of pines and 
March A. D. 1793, the plaintiff was orderly warrants for 
ſergeant belonging to the third company in the 13 ES. 
regiment of militia, and had in his hands ſeveral law- fed and granted 
ful warrants for fines, ſigned by Joſhua Church, cap- after the law is 
jain and commanding officer of ſaid company, againſt rep: 85 40 
Samuel Parmelee, a ſoldier belonging to ſaid compa- 2 * ile 
ny, for military delinquencies, and that after making gal. 

demand of eſtate of ſaid Samuel to ſatisfy ſaid fines, 


aud none being ſhewn or to be found; he was about 
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to levy ſaid warrants on the body of ſaid Samuel, and 
that the defendants on ſaid 4th of March aforeſaid, 
oppoſed and reſiſted the plaintiff in execution of his 
office, when attempting to levy ſaid warrants upon 
the body of ſaid Parmelee, whereby he was prevent. 
ed levying the ſame ; and the defendants did then and 
there with the ſame unlawful force, aſſault, beat and 
wound the plaintiff, and other enormities did and 
committed againſt law. . 


The defendants ſeverally plead that they were not 
guilty. Iſſue to the jury. 


The plaintiff produced ſaid warrants, and they all 
appeared upon the face of them to be for military de- 
knquencies, incurred before October A. D. 1792, 
at which 4ime, the law was repealed under which the 
delinquencies took place, and a new law paſſed, and 
were all dated on the day of March. A. D. 1793, 
and ſigned by Joſhua Church, captain. 


The defendants offered evidence to prove that faid 
Joſhua Church was not in office as captain of faid 
company, at the date of ſaid warrants, but was previ- 


ouſly diſcharged—which the court admitted, Gen- 


eral Chandler who gave him a diſcharge, had given a 
former depoſition in this cauſe which was loſt, 3 
{worn copy of which was preſerved, and being again 
applied to, had given another depoſition, which refer- 
red to his former depoſition as to certain facts, which 
he did not ſeem to recollect. The defendants offer- 
ed the copy of ſaid former depoſition, which was 
{worn to, in evidence to the jury; which was object- 
ed againſt by the plaintiff, but admitted by the court 
to be read in evidence. | 


The cauſe was committed to the jury who returned 


their verdict finding the defendants guilty, and ſever- 


al damages againſt each. 


The court diſſented from the verdict and returned 
the jury to a ſecond conſideration ; firſt becauſe, if 
the jury found the defendants, guilty, as they had 
done in this caſe, they could not affeſs ſeveral dama- 
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inſt each, but muſt find one entire ſum againſt 
all, -Secondly, becauſe the jury had miſtaken the 
law and the evidence in the caſe, for that it appears 


upon the face of the warrants, that the delinquen- | 


cies for which the fines were impoſed took place be- 
fore October A. D. 1792; and the warrants were 
never granted until March A. D. 1793, when they 
appear to be dated, and the law under which the 
delinquencies happened, was repealed in October 
A. D. 1792; and a new law paſſed providing differ- 
ent regulations with reſpe&t to impoſing fines for 
military delinquencies ; theſe fines were not impoſed 
nor the warrants iſſued according to the exiſting law, 
nor could they be; nor according to the former law, 
until after the former was repealed. They could not 
therefore be warranted by any law—For by the re- 
peal of any penal law, all penalties incurred by the 
breach of ſuch law which had not been proſecuted to 
conviction and judgment, are extinguiſhed and gone 
—that ſaid warrants upon the face of them were ille- 
gal and void; that the captain had no right to grant 
them, nor the plaintiff to execute them. The judges 
not being all perfectly agreed in this opinion, the 
jury finally found the defendants guilty and for the 
plaintiff to recover twenty pounds lawful money dam- 
apes and his coſt. 

The defendants after verdict moved in arreſt of 
judgment, and in their motion recited all ſaid warrants, 
and ayerred that the plaintiff had no other warrant, 
writ, or execution, againſt ſaid Samuel—whereby it 
appeared that the firſt affault was made by the plain- 
it—and that by law no judgment ought to be render- 
ed for the plaintiff. 


The motion in arreſt was ruled to be inſufficient. 


By the court—This is no more nor leſs than demur- 
ring to the evidence after verdit. Beſides it cannot 
appear to the court, but that the jury had evidence 
of an aſſault and battery independently of the battery 
cauſed by the attempt to levy the warrants, as the 
defendants are none of them perſons againſt whom 


the plaintiff had any warrant. 
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Olmſted and Abigail his Wife ver/. David Doty, 


A promiſe im- CTION of the caſe, declaring that on the 29th 
plicd by law is of December A. D. 1777, the defendant 
commenturate received of ſaid Abigail, ſhe being a feme ſole, by the 
fideration out Name of Abigail Judſon, £ 166-19-9 money of New. 
of whlch it ari- York, for her uſe, to apply it in part payment of a 
ING bond given by Nathan and E. Wheeler and Samuel 
declaration do Judſon to John Chambers, dated the 28th of Decem- 
not hurt what ber A. D. 1762, for (556; for which the defend. 
is well alledged. ant gave his receipt, dated the 29th of December A. D. 

1777; that the defendant had not applied ſaid ſum 
x towards the payment of ſaid bond, but on the 8th of 
January A. D. 1788, did apply and convert ſaid 
money to his own uſe, and that thereupon the de. 
fendant became liable to- pay faid ſum to the plain. 
_ tiffs with the intereſt of New-York, amounting to 
£ 342-2-3.in the whole; and in conſideration thereof 
aſſumed and promiſed, &c. 


The defendant prayed oyer of ſaid receipt and re- 
cited it as follows, viz.—« Received 29th of Decem- 
« ber A. D. 1777, of Sarah Wheeler (219-129 
« York money, which I promiſe to pay to Peter Joy, 
« in diſcharge of a bond given to John Chambers 
« by Nathan Wheeler Elijah Wheeler and Samuel 
« Judſon ; conditioned to pay £278, and dated the 

28th of December 1762; which ſum together with 
« { 166-19-9 received from Abigail Tadh, making 
« in the whole {368-12-6, being the full of ſaid 

bond and intereſt at this day; with which ſum | 
« promiſe to take up ſaid bond and diſcharge Sarah 
« Wheeler from any further trouble that ſhall ariſe 
« thereon, agreeable to an award for diſcharging faid 
« bond, publiſhed this day by A, B and C, Arb- 
« trators.” 


And thereupon the defendant pleaded, that the 
plaintiffs? declaration and matters therein contained 
were inſufficient in the law—1ſt, That it was not al- 
ledged when the defendant became indebted—26 
That the indebtedneſs accrued to the ſaid Abigail 
while ſole, and not to the plaintiffs—3d, That fad 
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teceipt was to Sarah Wheeler and not to ſaid Abigail, 


and that the plaintiffs had no right of action thereon. 


The plaintiffs joined in the demurrer—and judg- 
ment, that the declaration was ſufficient. 


By the court—This action is for a ſum of money 
received of ſaid Abigail for her uſe, to apply in part 
payment of a certain bond ; which the defendant had 
not applied, but on the 8th of January 1778, appli- 
ed the money to his own uſe ; upon which an in- 
debtedneſs and a liability to refund the money aroſe z 
which is the conſideration of the implied promiſe and 
which continued as long as the conſideration out of 
which it aroſe remained—and when the ſaid Olmſted 
married ſaid Abigail, he became veſted with a right 
of ation in her right. There was no need of de- 
caring upon ſaid receipt, which was a tranſaction 
between other parties, and could not affect what had 
been done between the ſaid Abigail and the defendant 
—and can be conſidered in no other light, than as 
matter of evidence againſt the defendant, that he 
received the money and for what purpoſe received it. 
The action reſts upon the defendant's receiving and 
miſapplying the money. 


Parmele, &c. verſ. Guthery, &c: 


\ CTION on an arbitration note, and verdict for x, i; no good 

| the defendants, cauſe for arreſt- 
3 ; . >. ng judgment 
Motion in arreſt of judgment made by the plaintiffs; upon a motion 

that Davis, one of the jurors, was nephew to two of of the plaintiffs, 


the plaintiffs ; and by law could not judge between 8 
the parties. nephew, which 


The defendants replied, that the plaintiffs knew of — 


aid relation when the jury were impannelled and did wg&empannel- 
not give information of it nor make any challenge. led, but gave 
no information 
The caſe was continued to adviſe, and at Auguſt of it. 
court 1795, judgment was, that the motion in arreſt 
was inſufficient. The plaintiffs are eſtopped from 
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A conviction 
before a juſtice 
for a breach of 
the peace, no 
bar to an in- 
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excepting to the jurymen their own act, for 
—_— be — to - advantage of his — 
wrong; beſides the whole reaſon. of the law in ex. 
cluding ſuch relations from the jury is, a preſumption 
that they will be partial in favor of their friends; 
this reaſon ceaſes, as applied to the plaintiffs in this 
caſe. Vide 1ſt vol. Root's Rep. 323, Norwich u,. 
Howard. 


Hurd and Stanly, &c. verf. State. 


RROR to reverſe a judgment of the county 

court in an information of the ſtate's attorney 
againſt Hurd, Stanly, &c. for a riot—alledging that 
on the iſt of March 1792, in Goſhen, the ſaid Hurd, 


formation for a Stanly, &c. aſſembled themſelves together in an un- 


—— — - 


lawful, riotous manner, with force and arms, with 
intent to break the peace; and being ſo aſſembled, 
did continue together for the ſpace of eight hours, 
and with offenſive weapons, as ſtones, clubs, &c. 
did unlawfully and riotouſly make an aſſault upon 
Brewin Baldwin, and did break into the houſe of the 
ſaid Brewin Baldwin, and deſtroy his furniture, break 
and deſtroy his garden fence and other adjoining ; 
and prevented people from paſſing the public roads; 
and did throw to the ground all who attempted to 
paſs, and other enormities did, &c.—Said inform- 
ation dated December 1792. t 


To this information ſaid Stanly plead in abate- 
ment, that he had been complained of with others, by 
the grand jurors, to Adino Hale, a juſtice of the peace, 
by complaint dated the zoth of April 1792; which 
ſtated that on or about the firſt day of March laſt, in 
ſaid Goſhen, he and others did diſturb the peace of 
the ſtate, by tumultuous carriage, by breaking open 
the doors of Brewin Baldwin's Ne ſinging, hoot- 
ing, ringing of bells, blowing horns, and other offen- 
ſive inſtruments, near the dwelling-houſe of Brewin 
Baldwin in faid Goſhen, and that they continued to- 
gether for ſome hours pe ting the ſame facts, to 
the great diſturbance of the. good people of this ſtate 
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That he plead 8 ſaid complaint before ſaid 
juſtice Hale; and ſaid juſtice ordered him to 
y a fine of five thillings and coſt. And that he 
al been convicted and fined for the ſame cauſe, mat- 
ter and facts alledged in ſaid information. 
| To this plea a demurrer was given, and judgment, 
that the plea was inſufficient, and that he anſwer over 
to ſaid information, Upon which he plead not guil . 
tj Iſſue to the jury, and was convicted and fined. 


Error aſſigned was—That the county court ought 
to have 1 ſaid plea in abatement ſufficient, 
and diſmiſſed ſaid information. | 


Plea—Nothing erroneous—and judgment, that 
there was nothing erroneous in the 2 — com- 
plained of. 

By the court—If a proſecution and conviction be- 
fore a juſtice for a ſimple breach of the peace, be a 
good plea in abatement, or bar, of an information for 
a riot, it would be attended with moſt pernicious con- 
ſequences z and the moſt atrocious offenders, would 
be exculpated by puniſhments totally inadequate to 


their crimes. Vide State vs. Peter Farrand, 1ſt vol. | 


Root's Rep. page 446. 
Cadwell verſ. Smith, &c. Executors of Seth 
| Smith. 


tors were cited in and plead in abatement to the 


juriſdiction of the court, that after ſaid Seth's deceaſe, 


the court of probate upon a repreſentation of inſol- 
vency, appointed commiſſioners on his eſtate, and 
that the plaintiff exhibited ſaid claim, with the coſt in 

action to the ſaid commiſſioners, who upon a 
full hearing, diſallowed faid claim and the colt. | 
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IT of error to reyerſe a judgment of the The diſallow- 
county court in an action brought by ſaid Mee mI _—_ 
Cadwell againſt ſaid Seth Smith, Eſq. for £ 6-14-6 EG 


illowed to him in a ſettlement of accounts by a miſ- as to the credi- 
take. Said Seth died pending the ſuit—the execu- tor. 
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he plaintiff replied, that two of ſaid commiſſionen 
had been attornies in ſaid cauſe, one for, and the 
other againſt ſaid Cadwell, and that ſaid Seth's eſtate 
was ſolvent. To which reply a demurrer was given, 
and judgment, that ſaid reply was inſufficient, | 
Error aſſigned was, that ſaid reply was ſufficient; 
Plea—Nothing erroneous judgment nothing erro- 
neous. —— 


By the court The diſallowance of the plaintiff's 
claim by the commiſſioners is final and conclufive 


upon him. Vide Root's Rep. 1it vol. page 103, 


Punderſon vs. Avery. 
Mills ver/.*St. John and Wife. 


— CTION on book for articles delivered and for 
— te boarding and ſchooling of the wife when z 
ward, may be minor, under the guardianſhip of the plaintiff. 

charged as a 8 f 


debt, and reo- Ihe queſtion made to the court was, whether 
vered in an ac- ſuch articles delivered by a guardian to his ward while 


. Hon on book. a minor, could be charged on bopk and ſued for as 


a debt. 


By the court—A minor is liable for neceſſaries 
ſupplied by his guardian, to be paid out of his eſtate; 
and if the guardian has no eſtate of the minor in his 
hands, wherewith to reimburſe himſelf, he may 
charge them, and recover what, is reaſonable, | 


Zechariah Fuller ven. Reed. 


ben ie CTION of the caſe, declaring that the plaintiff 

— hs delivered to the defendant on the /18th of June 
Too 2 the de- 1794, a horſe for a perſon unknown to the plaintiff, 
claration that to ride to New-York and return; of the value of 
3 a £16 and a ſaddle and bridle worth { 4—that ſaid 
exceed (20, Horſe and ſaddle were never returned to him; to his 


the appeal muſt damage (22. © Writ dated 1ſt Novem 1 4- 
gg ge £ ber, 79 


Plea in abatement of the appeal, that the matters 
and things in diſpute did not exceed {20 in value, 
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/ Judgment—That the appeal abate. 


By the court—The plaintiff has ſet his own value 
upon his horſe and ſaddle and bridle, which amounts 
only to ( 20, and has laid no foundation in his decla- 
ration to recover ſpecial damages. 


wa ” 
* 


Hartford County, February Term, A. D. 1795. 
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Brown, Executor of Ephraim Brown ver/. Reed. 


RIT of error to reverſe a judgment of a juſtice 
in an action brought by ſaid Reed vs. ſaid 
Executors, for forty one {ſhillings lawful money, 
which he delivered to faid deceaſed in January A. D. 
1791, to pay over to Samuel P. Lord, on a note giv- 


A creditor . 
muſt exhibit his 
claim to the ex- 
ecutor of a de- 
ceaſe ddebtor, 


en by ſaid Reed and Nathaniel Gillet ; alledging that within the time 


faid deceaſed having received ſaid money for the pur- 
e aforeſaid, never did pay the ſame to ſaid Samuel 
Lord; and that an action had accrued to the plain- 
tiff to recover the ſame of the defendant—damage, 
Kc. Writ dated 1oth of June A. D. 1794. 


The defendant plead in bar, that fix months were 
allowed by the court of probate from the 28th of 
November A. D. 1791, for the creditors of the ſaid 
Ephraim Brown to exhibit their claims to his execu- 
tor, and that the plaintiff never exhibited this claim to 
laid executor within the time limited aforeſaid. 


The plaintiff demurred to the plea in bar, and the 


limited by the 


court of pro 
bate. ory 


juſtice gave judgment, that the plea in bar was in- - 


ſufficient, and for the plaintiff to recover. 


Error aſſigned, that ſaid juſtice 'ought to have 
adjudged ſaid plea in bar to — been ſufficient. 


Plea Nothing erroneous. Judgment —Manifeſt 


error. 


By the court—Nothing can be clearer. than that 
this demand ought to have been exhibited to the exe- 
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cutor within the time limited, and that as it was not, 
it is clearly barred by the ſtatute of limitations. 


The heirs of Daniel Sheldon verſ. John Rob, 
bins and the heirs of Iſaac Sheldon, 
Erb P 


ETITION in chancery, to which the reſpon. 
dents plead in abatement— that there is and 
rejected, was a material variance between the copy left in ſer- 
vice at the time when left, and the original petition; 
for that in the petition ſaid Daniel Sheldon is ſaid to 
have died in Auguſt A. D. 1772, and an adminiſ- 
tration on his eſtate to have been taken out in No- 
vember A. D. 1772, whereas in ſaid copy, adminiſ- 
tration is ſaid to have been taken out in February 
A, D. 1772, which was before his death. 


Demurrer to the plea; and judgment, that the 
plea was inſufficient—February may well enough be 
conſidered as ſurpluſage and be rejected. 


Hun verſ. Higby. 


A note to pay CTION on a note dated the 4th of April 
£60 = cattle, A. D. 1792, wherein the defendant promiſed 
Are e plaintiff to day to him ſixty pounds lawful mo- 
£50 in money, ney's worth of neat cattle by the 15th of October 
is a note for A. D. 1793, at Becket's, or to pay fifty pounds lawful 


£50 in money, money at the time and place aforeſaid, with the in- 


if the ca 

— e tereſt. e e 
The defendant plead in bar, that on the 25th day 
of January A. D. 1794, he offered and tendered to 
the plaintiff on ſaid note the ſum of (55-10 lawful 
money, which was in full of the ſum due on faid 
note and the intereſt 3 which the plaintiff refuſed. 

| The plaintiff demurred to the plea in bar, and the 
court gave judgment that the plea in bar was ſuff- 
cient. The only queſtion in this caſe was, whethef 
as the cattle were not delivered, the debt in the note 
was fifty or ſixty pounds. | | 
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, By the court—The debt is C go, and although the 
defendant had the privilege of paying it in neat 
cattle on paying ten pounds more if he choſe, yet as 
he had not done that, the plaintiff's demand is fifty 
pounds, and this is what he has agreed in the note 
the defendant ſhould pay, in caſe he did not pay the 
cattle. Vide 1ſt vol. Root's Rep. page 493, Hall 


9. — 
Pinney verſ. Pinney. 


CTION declaring that he loaned to the defend- A parol prom- 

ant £170-3 in ſtate ſecurities on the 15th of © for 9 — 

ber 1789, to be repaid in February after; 22 

that in conſideration thereof, the defendant aſſumed of che promiſee 
and promiſed to pay ſaid ſtate ſecurities in February is not within 
A. D. 1790; which he never performed. Damage caſt frame. 


{200. Writ dated the 13th of March A. D. 1793. and perjurics. 


The defendant plead that he did not aſſume and 
promiſe. Iſſue to the jury. 


The defendant objected againſt any parol teſtimo- 
y being admitted, becauſe this was an agreement 
and promiſe within the ſtatute for the prevention of 
frauds and perjuries. 

By the court This is a contract and promiſe upon 
2 conſideration executed on the part of the plaintiff, 
and not within the ſtatute—and the evidence was 
admitted, and verdict for the plaintiff; upon which a 


day bill of exceptions was filed, and upon a writ of error, 
d to judgment was affirmed in the ſupreme court of errors, 
wful une A. D. 1795. 

f; * d > . 


. job Williams, &c. and George Hubbard, Chil- 

1 the . dren and Heirs of Ruth Cowl and Rhoda 

uff Cowl, daughters of Job Cowl, deceaſed ver}. 

thet Moſes Dickerſon. | 
CTION of ejectment to recover three pieces of 6 Nee, * 


land, deſcribed in the ä of che deviſors 
at at a certain time they were ſeiſed, and afterward eſtate to his 


——ͤ— —„-»-—-k —-V — 4 —— ——— 
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grand-ſon, and diſſeiſed by the defendant, and demanded ſaid three 
the other two pieces of land with damages and coſt. 


_ thirds to his 


daughters, with The defendant plead in bar—That on the 12th of 
ugg gy December A. D. 1765, Job Cowl was ſeiſed of 
and - ſon dies the demanded premiſes, and made and publiſhed bis 
efore he ar- laſt will and teſtament as follows, viz. after other devi- 
pg ee e ſes; Item, I give and bequeath unto my grand- ſon 
before he has Seth Dickerſon, ſon of my daughter Lydia deceaſed, 
any heirs of his wife of Moſes Dickerſon, the one third part of all my 
body, then the eftate, both real and perſonal, computing what I gave 
r Y = to my daughter Lydia deceaſed, in her life time, to 
Caid daughters,” make up his third part of my eftate.—Item, I give 
veſts the grand- unto my two daughters now living, Ruth Cowl and 
= m_ - * Rhoda Cow!l, and to their heirs forever, two thirds of 
EE ak _ all my eſtate both real and perſonal to be equally di- 
of 21 years; Vided between them. —My will further is, provided, 
though he dies that if my above named grand-ſon Seth . Dickerſon, 
2 8 ſhall and does die before he arrives to the age of 21 
The dying years, or, before he has any heirs of his body; that 
without heirs, then the eſtate above given him, ſhall return to my 
1s to be under- two daughters, Ruth and Rhoda Cowl aforeſaid, and 


_ 3 be their eſtate, to be equally divided between them.” 
fore he arrives —That on the 2d of February A.D. 1779, ſaid Job 
to the age of 21 Cowl died upon which ſaid will was proved and 
88 approved on the 15th of March A. D. 1779; and in 
N April A. D. 1779, diſtribution was made by order of 

the court of probate, of the demanded premiſes to ſaid 

Seth Dickerſon, as his third part of Kid Job Covwr's 

eſtate, whereby he became well ſeiſed in his own 

right in fee, and thereinto entered and was poſſeſſed, 

and ſo thereof continued to be ſeiſed and poſſeſſed, 

until he arrived to the age of 21 years, which was on 

the 26th of February A. D. 1782—and on the 11tli 

of Auguſt A. D. 1783, faid Seth, for a valuable con- 
fideration, by deed conveyed the third piece of land 
mentioned in the plaintifts' declaration to the defend- 
ant—of which the defendant thereupon became well 
ſciſed and poſſeſſed. —That on the 25th of June A. D. 
1785, ſaid Seth made his will and therein and there- 
by deviſed, the other two parts of the demanded pre- 
miſes to the defendant, his father Moſes Dickerſon 
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and on the 26th of June A. D. 1785, ſaid Seth died; 
and his will was duly proved and approved. That 


before ſaid 1ſt day of January A. D. 1790, the de- 


fendant was well ſeiſed of the demanded premiſes in 
his own right in fee; and that ſaid Seth was the only 
child of ſaid Lydia, and the ſaid Ruth and Rhoda 
Cowl, were the only ſurviving children of faid Job 


Cowl at the time of making and publiſhing his ſaid - 


will—and were the only heirs at law of ſaid Job Cowl, 
at the time of his death—which is the ſame entry and 
ouſter complained of in the plaintiffs* declaration. 


The plaintiffs replied, that ſaid Seth died before he 
had any heirs of his body—that the plaintiffs were 
the children and heirs of faid Ruth and Rhoda—and 
that ſaid Ruth died on the roth of April A. D. 1783, 


and faid Rhoda on the 28th of May A. D. 1785; 


and left no ifſue but the plaintiffs. 


The defendant demurred to the plaintiffs' reply. 
—The caſe was argued and continued to adviſe. 


The queſtion was, what eſtate ſaid Seth Dickerſon 
took by the will of Job Cowl—whether the condition 


upon which this eſtate ſhould go to the daughters, 


is to be taken disjunQtively—and his dying before he 
had heirs of his body, was to be underſtood to be with- 
out reſtriction in point of time, or to be reſtricted to 
the time before he ſhould arrive to the age of twenty- 


one—or whether the eſtate you to ſaid Seth was not 


an eſtate tail by force of 
body.” 5 


At the ſuperior court, September term, 1795, judg- 
2 was given that the plaintiffs reply was inſuf- 
ficient, 1 


By the court The queſtion in this caſe is, what 
eſtate Seth Dickerſon the grand - ſon took by the will 


e words, “ heirs of his 


of Job Cowl. The deviſe is one third part of all his 


eſtate both real and perſonal, &c. The teſtator had 
a fee ſimple, conſequently a fee ſimple is deviſed to 

Seth the grand-ſon. Then comes the proviſo, 5 that 
- TS w 
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if my grand-ſon Seth ſhall and doth die before he ar- 
rives to the age of 21 years, or, before he has any 


| heirs of his body, then the eſtate ſhall go to the 


daughters.” In the conſtructi on of wills the in. 


\ tention of the teſtator is to govern, provided ſuch in. 


tent is conſiſtent with the policy of the law, and they 


are ſo to be conſtrued as to give every clauſe in the 


will effect, if that can be done. Now the condition 


in the proviſo is, to diveſt an eſtate before given in 


the will to Seth the grand-ſon, and paſs it to. the 
daughters, if he ſhall die before 21, or before 
he has heirs, &c. If by dying before he has heirs, 
is to be taken unlimitedly in point of time; then the 
firſt clauſe, viz. if he dies before twenty-one, will be 
perfectly ſenſeleſs and idle, unleſs we ſuppoſe that the 
teſtator meant that the eſtate ſhould go over to the 
daughters if he, ſaid Seth, died before twenty-one, al- 
though he ſhould have heirs, &c. which is too abſurd 
an idea to be admitted.—Seth the grand-ſon was the 
ſon of a deceaſed daughter, and equally the object of 
the teſtator's bounty, as the ſurviving daughters.— 
The teſtator contemplating that the grand-ſon might 
die before he arrived to . age of 21 years, alſo, 


that he might have heirs of his body before he arriy- 


ed to that age; and provided that if he died before 


he arrived to twenty-one years of age, or before he 


had heirs, & c. the eſtate ſhould go over—But in caſe 
either of theſe events took place, viz. that he had heirs 
of his body, or arrived to the age of twenty-one, it 
ſhould not go over. This appears to be obviouſly the 
intent of the teſtator ; and this conſtruction will give 
effect to every clauſe in the will, and is perfectly con- 
ſiſtent with the rules of the law. 


The caſe of Holms vs. Williams and Crary, Iſt vol. 
Root's Rep. page 332, was determined in the ſupe- 


rior court upon the ſame principle of conſtruction 


adopted in this caſe. The words of the will were, 
« T give to my grand- ſon, William Wheeler, the farm 
I now live on with the buildings, to him and his heirs 
and aſſigns forever, upon condition he pays to my 


grand-daughter Hannah / 200 old tenor bills, when 


838 
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he arrives at full age ;—but in caſe my grand-ſon 
William dies without ifſue lawfully begotten of his 
body, then I give ſaid houſes and lands to my fix ſons 
in law and grand-daughter Hannah.” The court de- | 
- termined, that the dying without iſſue, &c. in this 
caſe, referred to the time before he arrived to the age 
of twenty-one years. 


—— ———_ C on_— 


Tolland County, February Term, A. D. 1795. 


Joſiah Converſe, Adminiſtrator of Eleanor Con- 
verſe verſ. Stephen Moulton. 


+ BIS A parol 

CTION on note, dated 25th of December ee 

. A. D. 1775, for {40 and on intereſt. On mitted to be 

f which note was this entry“ N. B. The above note Proved, to con- 
8 . trol a note. 

- is given on account of a note my honored father 

t Converſe gave to Col. Brattle, and was witneſſed by 


„ the ſame witneſſes that witneſſed that note. 

. The defendant plead in bar, that ſaid note was giv- 
5 en to indemnify ſaid Eleanor and ſaid eſtate againſt a 
fe note Johah Converſe, then deceaſed, had given to Col. 
80 Brattle, and/to be void upon condition ſhe and ſaid 
it eſtate were indemnified, which condition was entered 
he upon the note in the following words, viz. „N. B. 
7 The above note is given on account of a note my 


11 honored father Converſe gave to Col. Brattle and 
then averred that ſaid Eleanor and ſaid eſtate had been 
every way indemnffied and ſaved harmleſs from ſaid 
note, 


ol. 

34 To this plea a demurrer was given, and judgment, 
E 1 plea inſufficient. , 

um By the court The entry upon the note ſhews the 
eirs conſideration for which it was given, but does not 
my contain a condition, that ſaid note ſhould be void in 


hen W eaſe ſaid Eleanor, &c. ſhould be indemnified againſt 
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the note to Brattle, as plead ; and no parol evidence 
would be admitted by the court, to explain the writ- 
ten entry made upon the back of the note ; or to prove 
the parol condition alledged in the defendant's plea ; 
as the entry on the note referred to in the plea, con- 
tains no ſuch condition ; but is, that this note was 
in conſideration of a note given by his father to Col. 
Brattle, for him. 


Robert Paul verſ. County of Tolland. 
CTION for the eſcape of one Lawſon, who 


priſoner 5s was committed to gaol on a proſecutian qui- 
led to eſcape tam for horſe ſtealing z who made his eſcape through 
by means of ex- the inſufficiency of the goal, as was alledged, on the 
ternal force on- 


ly, the county 25 th of December 1793. 


are not labile. pjea That he did not eſcape through the inſuffi- 
ciency of the gaol, but by means of external force 
and aſſiſtance given from without, by perſons un- 
known: on which iſſue was joined to the court.— 
The evidence was that the gaol was ſufficient to have 
held the priſoner, and that he could not have got out, 
unleſs he had had aſſiſtance from ſome perſons with- 
out. | | 
Judgment—That he did not eſcape through the 
inſufficiency of ſaid gaol, but by means of external 
force ; and that the county recover their coſt. 


If the gaol is 
ſafficient and a 


U 


| John Daniels ver/. Solomon Alvord and Phin- 
If bend of | e Talcott. . 


SO "been DErrrioN in chancery, ſhewing that on the 3ſt 
given to a deed of October A. D. 1786, the petitioner wanted 
n 5 to borrow about {80 money that ſaid Alvord pro- 
ile evaded, poſed to lend him £80 in ſoldiers' notes; and for ſe- 
thegrantor will curity, to take a deed of about 40 acres of land worth 
be entitled to / 200—and to give the petitioner a bond to reconvey 
5 — the aid land in two years, upon the petitioner's paying 
grantee but his him ſaid £80 and intereſt in neat cattle, to which pro- 
aſſignee, in caſe poſal the petitioner agreed, and received ſaid £80 in 


he had notice. ſoldiers' notes and gave an abſolute deed of ſaid forty 
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acres of land; and did not then wait to have faid \ 


bond, but relied on the petitionee, ſaid Alvord, that 
he would make out the bond forthwith, according to 
his agreement ;—and that ſaid Alvord to defraud the 
petitioner had ever neglected and refuſed to give to 


the petitioner ſaid bond of defeazance, although, the - 


ſame had been often requeſted ; and that on the 

day of laſt, he offered and tendered to ſaid Al- 
yord ſaid {80 with the intereſt and demanded of him 
a deed of faid forty acres of land, which he refuſed 
to give—further alledging, that ſaid Alverd had fold 
and conveyed ſaid forty acres of land to Phincas Tal- 
cott, and thereupon prayed, that the court would 
take his caſe into conſideration, and to ſearch out the 
truth of the facts by examining ſaid Alvord upon oath, 
and to order and decree a reconveyance to be made to 
him of ſaid land, upon his paying what ſhould be 
found to be equitable and juſt, 


The reſpondents plead in abatement of this peti- 
tion— 1ſt, That ſaid Phineas Talcott had ſold ſaid 
land to Alexander M«Clean, and ſaid M Clean had 
ſold it to Hammond, neither of whom were 
made a party to this petition—2d, That ſaid agree- 
ment to give ſaid bond of defeazance was a parol 
agreement, and within the ſtatute againſt frauds and 
perjuries—and 3dly, That a purchaſer ought not to be 
affected by ſuch a private agreement between the pe- 

titioner and faid Alvord. 


Judgment of the court—That the plea in abate- 
ment was inſufficient, and that the reſpondents an- 
{wer over to the petition. 


By the court If it appears that there are perſons 
who will be affected by the decree, and ought to be 
made parties, upon application to the court, they will 
order it to be done. As to the ſecond exception in 
abatement, the petition grounds itſelf upon the fraud, 
in refuſing the bond of defeazance, after the petition- 
er had given an abſolute deed of ſaid land, contrary 
to ſaid Alyord's agreement—As to the third exception, 
i would have weight in the caſe of a bona fide pur- 
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An amend- 
ment toa decla- 
ration not al- 
lowed, which 
changes the pa- 
ture of the ac- 
tion, without 
any apparent 
reaſon. 
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chaſer without notice ; but that is not ſtated in the 
exception, to be this caſe. 


Afterwards, at the ſuperior court, February term, 
A. D. 1796, the court heard ſaid petition on the 
merits, and found the facts therein alledged to be 
true, which appeared from the frank diſcovery of ſaid 
Alvord.— The court further found that ſaid Alvord 
informed ſaid Talcott moſt fully of all the facts ve- 
lating to ſaid agreement, and ſaid bond of defeazance 
at the time of ſaid bargain, and received of ſaid Tal- 
cott, as a conſideration for faid land, the ſum of prin- 
cipal and intereſt due to him from ſaid Daniels only, 
and gave to ſaid Talcott a quit claim of all his right 
to ſaid lands, with an engagement on the part of ſaid 
Talcott, that upon ſaid Daniels' paying him faid debt 
principal and intereſt, he would releaſe to him faid 
land according to the original agreement between ſaid 
Alvord and Daniels.—And thereupon the court or- 
Yered and decreed, that, upon ſaid Daniels' paying to 
ſaid Talcott ſaid ſum of £80 and intereſt by a certain 


time, the ſaid Talcott ſhould procure, and cauſe ſaid 


Daniels, by a proper deed or deeds of releaſe, to be 
reveſted with the title to ſaid forty acres of land, in as 
full and ample a manner, as he was before he gave 
ſaid deed to ſaid Alvord. 


Davis Roſs verſ. John Bates. 
A CTION for proſecuting the plaintiff falſely and 


maliciouſly, before juſtice Harvey, for a felony 
of which the plaintiff averred he was innocent, and 
from which he had been legally acquitted. 


Plea—Not guilty. Iſſue to the court. 


The plaintiff moved for liberty to amend his decla- 
ration, agreeably to the ſtatute of amendment, lately 
made, by inſerting in his declaration, that the defend- 
ant wickedly conſpired with ſaid juſtice Harvey, to 
proſecute him falſely, &c. inſtead of the allegation in 
the declaration, that the defendant did proſecute him 
falſely, &c. ; 


— 
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By the court This is not an amendment contem- 
plated by the ſtatute. The plaintiff has got a good 
declaration, and well adapted to his caſe; and it 
would he admitting the plaintiff to alter the nature of 
his action, from an action of the caſe for a malicious 
proſecution, to an action of conſpiracy without any 
apparent reaſon, unleſs it be to prevent juſtice Harvey 
from being a witneſs. 


The amendment was not allowed. 


Windham County, March Term, A. D. 1795. 


Town of Hampton ver. Town of Windham, 
\ CTION of indebitatus aſſumpſit generally for > party net 


money had and received. compuliabls ts 
Plea——Non aſſumpſit. Iſſue to the jury. — pa- 


2 : : rol evidence. 
The plaintiffs went into a particular lengthy ſtating A general ac- 


of facts, by which they meant to make out their caſe tion of indebi- 
which the defendants could not poſſibly have had any Ro 
notice of by the declaration; but as this was not tained by evi- 
objected to by the defendants; it was pafſed without dence, which 
any remarks from the court, which ſtatement was as — ner: 
follows, viz. That John Cates, in 1697, gave by will or Hebes 
100 acres of land for the uſe of a 1 in the aſſumpftt. 
town of Windham— that ſaid town of Windham then Where the 
conſiſted of but one eccleſiaſtical ſociety—that the ee + 'ght 
ſelect- men of the town, leaſed out ſaid hundred acres — 5 
for ſixty buſhels of corn or thirty buſhels of wheat, wricten inſtru- 
or thirteen ounces of ſilver a year; and had ever ment, the in- 
received the rents into the town treaſury ; and had ares; _ 
ever paid to the plaintiffs their proportion of ſaid rents in caſe of loſs, 
after their being made an eccleſiaſtical ſociety, until clear and pre- 
A. D. 1786, when they were ſet off from ſaid town ie evidence of 
of Windham, and were incorporated into a town by 1 
themſelves that the act of aſſembly incorporating 


them, enacts, that they ſhould receive of the ſchool 


1 
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and other public monies belonging to the town of 
Windham, in proportion to their liſt; which was 
agreed to be nearly one third. The will of ſaid Cates 
was not produced. 


The defendants drew up what they ſuppoſed to 
be a ſtate of the evidence in the caſe and offered a 
demurrer to it, which the plaintiffs refuſed to join 
in. The defendants moved the court, that they would 
order a ſtate of the evidence to be drawn up, and that 
the plaintiffs ſhould be compelled to join in a demur- 
rer to the evidence. 


By the court—Parol evidence may be demurred to 
if the parties agree; but neither party is compellahle 
to join in a demurrer to parol evidence.” Where 
proof is in writing, the caſe is otherwiſe. A demur- 
rer to the evidence admits all the facts and inferen- 
ccs of fact, which a jury could poſſibly find, and re- 
fers the queſtion of law ariſing upon the facts to the 


court, inſtead of having it decided by the jury. It 


is the province of the jury to make inferences of facts 
from the evidence; and if the parties do not agree in 


them, the jury muſt find them; but inferences of 


law from the facts, are to be referred to the court.— 
See the caſe of Bulkley vs. Clark, New-London, Sep- 
tember term, A. D. 1793, ante. 


The jury found a verdict in favor of the plaintiffs 
contrary to the evidence in the opinion of the court. 


There being four judges only preſent, and they 
equally divided in opinion : Judges Sturges and Mil- 
ler obſerved, that although this was 2 general action 
of indebitatus aſſumpſit, and the proof to ſupport it 
was derived from a great number of facts and partic 
ular circumſtances, which were ſtated by the plain- 
tiffs, and not objected againſt by the defendants, the 
evidence had been let in, and was now to be conſid- 
ered and weighed by the jury; and as the jury muſt 
have found this fact, viz. that theſe monies were pub- 
lic monies belonging to the town of Windham ; it 
follows, then, by the act of incorporation, that the 
plaintiffs were entitled to one third part of them; on 


PR Wy X * - 


WY 


MARCH TERM, A.D. 1795. 


the whole they could not ſay that the jury had done 
wrong, and accepted the verdict. 3 


Judges Adams and Root, diſſented from the ver- 
dict, and ſtated their reaſons, as follows. This being 
a general action of indebitatus aſſumpſit for money 
had and received, could not b turned into a ſpecial 


action of aſſumpſit, to ſurpriſe the defendants, and 
prevent its being a bar to another action for the ſame 


cauſe... In the caſe of Snow vs. Chapman, adjudged 
at Windham ſuperior court, March term, A. D. 1794, 
ante. which was a general action of indebitatus aſ- 
ſumpſit - plea, non aſſumpſit-iſſue to the court; the 


proof depended upon a number of particular facts, 


which not being objected to, was let in; and the 
court found that the defendant did not aſſume and 
promiſe, and gave it as the reaſon expreſsly, that a 
general indebitatus aſſumpſit did not lie and was 
not to be ſupported by proving ſpecial facts and 
circumſtances.— The will of John Cates, by which 
it is claimed that this eſtate was given, is not pro- 
duced, nor any good reaſon aſſigned why it 1s not, 
nor is there any evidence which ſhews what this 


gift was, to what or whoſe uſe it was given, 


which leaves the plaintiffs* right to theſe monies alto- 
gether uncertain. —The plaintiffs having received 
their proportion of theſe monies whilſt they con- 
tinued to be an eccleſiaſtical ſociety in ſaid town, is 
no evidence that they belonged to the town, but ra- 
ther that they were given for the uſe of the eccleſiaſ- 
tical ſocieties z but their having been refuſed ever 
lince A. D. 1786, when the plaintiffs became incor- 
porated into a diſtin town, is evidence as far as 
ſuch a practice will go, of an underſtanding, that 
ſaid monies did not belong to the town of Windham, 
otherwiſe no reaſon can be aſſigned why the plaintiffs 
did not receive their proportion of them, as well as of 
the other monies, which belonged to ſaid town of 
Windham, agreeable to the act of incorporation. 


The jury returned to a ſecond conſideration, .and 
found a verdict for the defendants, which the court 
accepted, D d 
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Ainſworth verſ. Jareb Dyer, Willoughby and 
Chapman. 


CTION on note, declaring that on the 22d of 


In an action 


eee December A. D. 1793, the defendants were 
. — the traders in company, under the firm of Dyer, Wil-. 


defendants loughby & Co. that ſaid Dyer for a valuable conſider- 


Plead in abate- ation received for the uſe, of ſaid company, did for 


ment, that ano- x; : g 5 * 
eee himſelf and company in and by a certain writing or 


longed to the Note under his hand by him well executed, by the 


company who name and firm of Dyer, Willoughby and Chapman, 


= er promiſe the plaintiff to pay to him for value received, 
the * i the ſum of { 32-13 lawful money, by the iſt of Jan- 
was of the com- uary then next, with lawful intereſt. Said note 
pany when the dated the 22d of December A. D. 1793.—And there- 
EN joint upon the defendants became liable to pay, and in 
debror living Conſideration thereof aſſumed and promiſed to pay the 
out of the ſtate, plaintiff 32-13 by the iſt of January aforeſaid, with 


need not be . ; 
— the intereſt, which they had not performed, &c. 


lara The defendants plead in abatement—1ſt, That Aſa- 
hel Ainſworth of in the ſtate of Rhode Iſland, was 
a partner in ſaid company and was not joined in faid 
ſuit—2d, That ſaid Chapman was deſcribed to be 
late of 'Tolland in this ſtate, now of Hopkinton in the 
county of Kent and ſtate of Rhode Iſland, and no 

Copy had been left at his laſt uſual place of abode in 
ſaid Tolland—3d, That ſaid Chapman was not of 
Hopkinton in the county of Kent, as deſcribed, but 
of Hopkinton in the county of Waſhington, &c. 


The plaintiff replied, that if the ſaid Aſahel was a 
partner, he was a ſecret partner, never made public, 
and of whom the plaintiff knew not, and contracted 
with the defendants only. Alſo, that he belonged to 
another ſtate, and was not amenable to the laws of 
this ſtate. | | 


Demurrer. Judgment—That the reply was 
ſufficient, upon the ground that the plea did not ſay 
that ſaid Aſahel was a partner on ſaid 22d of Decem- 
ber 1793, when ſaid note was executed. As to ſaid 
Chapman, he was deſcribed to be a joint debtor, re- 


- 
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ſiding out of this ſtate, and for any want of notice 
or miſdeſcription, he will have his remedy upon the 
ſtatute. 


William Lyon wer. Benjamin Lyon. 


- A PPEAL from an order of probate, accepting a 
return of commiſhoners on the eſtate of Caleb, 


20J | 


A man who 
a creditor 


Lyon, for the following reaſons, viz. Benjamin Lyon, may uot be a 


eſtate to be inſolvent, and had commiſſioners appoin 
ed z one of whom was Theophilus Chandler, a credi- 


executor of Caleb Lyon, deceaſed, repreſented faid commiſſioner 
t- on an inſolvent 


tor to the ſaid Caleb, and had allowed him to tlie 


amount of four ſhillings; ſaid Chandler was agreed 
upon before the judge, not knowing of his claim.— 
William Lyon, the appellant, was a large creditor 
to ſaid Caleb, and ſtated that a great part oſ his claim 
was diſallowed unjuſtly. The appellant appealed 
from the judgment of the probate in accepting the 
return of ſaid commiſſioners, on account of ſaid 
Chandler's not being a fit perſon to be a commiſſioner, 
as he was a creditor to ſaid eſtate, and by which re- 
port ſaid eſtate was not made inſolvent. Theſe facts 
were denied, and the court found the facts to be true, 


and the judgment of the probate was diſaffirmed. 


It is of importance that commiſſioners be diſinter- 
eſted men, as their report concludes the creditors— 
and let the intereſt be ever ſo ſmall, it diſqualifies, for 
there is no other rule by which the line can be drawn. 


A queſtion was made, whether the appeal ought 
not to have been taken from the judgment of the pro- 
bate appointing ſaid Chandler a commiſſioner. 


By the court—An appeal from the order of pro- 
bate would undoubtedly have been proper, provi- 
ded the intereſt could have been proved. But a re- 
turn of commiſſioners, who by law cannot judge 
between the creditors and the . of the deceaſed, 


is no legal return, and ought to have been ſet aſide 
by the judge of probate; and if accepted, may and 
ought to be appealed from. Root's Rep. 1ft vol. 
205, Barker vs, Mary Wales. . | 


WINDHAM COUNTY, 
Baſſet verſ. Gaius Davis. 


5 


If ſubſtantial CTION demanding partition of certain lands 
matter in bar is and { 30 damages—declaring that the defend- 
er not ant on the 24th of July, A. D. 1792, bargained and 
were oP ſold to the plaintiff one half of a certain traCt of land, 
the jury find a by deed dated ſaid 24th July, acknowledged and re- 
verdict for the corded, deſcribed in the declaration; whereby the 
a pms plaintiff became tenant in common with the defend. 
motion, give ant of one half of ſaid tract of land and had right to 


judgment ſor have the ſame ſet out and aparted to him in ſeveralty, 
the defendant, &c. 


Plea in bar—that the defendant long before andat 
the date of ſaid deed, and ever ſince, was and is non 
compos mentis and diſordered in his mind; and was 
an inhabitant of the town of Providence in the ſtate 
of Rhode Ifland; and in conſequence thereof, the 
town council in ſaid Providence, appointed his wife, 
and two other perſons his guardians and overſeers in 
March A. D. 1786; which appointment had been 
continued ever ſince. The appointment was recited 
at large, and was conformable to the laws of the ſtate 
of Rhode Ifland ; whereby the defendant was render- 
ed legally incapable of executing ſaid deed without 
the conſent of his guardians; and that ſaid deed was 
given without the conſent of his guardians aforeſaid; 
and thereupon that the plaintiff did not hold in man- 

ner and proportion as ſtated, and the defendant ought 
not to be compelled to make partition as demanded. 


The plaintiff replied, that he ought not to be barrec, 
without that, that at the date of ſaid deed the de- 
fendant was an inhabitant of the town of Providence 
and under the guardianſhip of his wife, &c. and in- 
capable of making and executing ſaid deed, and under 
the care and guardianſhip of guardians legally ap- 
pointed, who Fad right to control him in his con- 
tracts, and thereupon that ſaid deed was not void. 


The defendant rejoined and affirmed over his plea 
in bar. Iſſue to the jury. The jury found that at 
the time of making and executing the deed declared 
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upon, the defendant was not under the guardianſhip 
and control of guardians, nor an inhabitant of the 
town of Providence, nor non compos mentis, nor legal- 
ly incapable to make and execute ſaid deed, in manner 
and form as the defendant had alledged ; and that he 
make partition in manner and form as the plaintiff 
had demanded, and found for the plaintiff to recover 
La damages and coſt. ; 


Motion in arreſt—1ſ, That the declaration and 
deed declared upon were inſufficient—2d, That the 
plaintiff in his reply admitted ſaid Gaius was non 
compos mentis, and traverſed only, his belonging to 
Providence and his being under a guardian—3d, That 
the verdict was inſufficient in that it did not purſue 
the iſſue, and found facts contrary to what was ad- 
mitted by the pleadings. 


The motion in arreſt was judged to be ſufficient. 


By the court—The allegation in the defendant's 
plea in bar is, that before and at the time of executing 
{aid deed, the defendant was non compos mentis, which 
is the only material fact alledged in the defendant's 
plea, This fact the plaintiff has not traverſed, and 
by not traverſing it has admitted it to be true, It was 
laid out of the iſſue, and no evidence was needed to 
prove it, and the jury might as well have found any 
other fact not put in iſſue, contrary to the admiſſion 
of the parties, as to have found that the defendant was 
not non compos mentis This fact being admitted by 
the pleadings, all the other facts put in iſſue and found 


55 by the jury, are very immaterial. 


Xl2»—gVF . . . — A Y infant 


Chaffee and Wife, &c. heirs of the body of Han- 
er nah Walker, daughter of Uriah Hoſmer, ver/. 
p- Dodge, Whitmore, and their Wives, heirs of 
N- Robert Prince. 


CTION of ejectment, for a piece of land, con- 4 grant to a 


taining eighty acres, deſcribed in the declara- perſon and tho 
ed tion. heirs of her bo- 
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ay * Plea—no wrong or diſſeiſin. Iſſue to the jury. 
to Zave 
2 to boldts The plaintiff's title was a deed from Uriah Hof. 
her and her mer to his daughter Hannah Walker, of the demand- 
DEG nd ed premiſes, dated the 2oth of July, A. D. 1762. 
| The deed was thus expreiied, «I give and grant unto 
„ Hannah Walker, and to her heirs begotten of her 
« body, the following tract of land, bounded and 
« deſcribed as follows, viz.” —here follows a deſcrip- 
tion of the land“ to have and to hold the above 
ic granted premiſes to her and to her heirs forever, 
with covenants of ſeiſin and warranty. Said Hannah 
_ afterwards married and had heirs of her body, and 
with her huſband conveyed theſe lands to Robert 
Prince in fee, the defendants being the heirs of 
ſaid Robert Prince; ſaid deed dated in A. D. 
1772. The defendants admitted themſelves to be 
in poſſcſhon. | 
Verdict for the defendants, and accepted by the 
court. a | 
| Judges Sturges and Miller, diſſented from the ver- 
dict, upon the ground that a fee-tail was granted in 
the premiſes of the deed, and could not be altered or 
_ enlarged by the habendum—at moſt it was a fee-tail 
with a fee - ſimple expeQant. The queſtion was, what 
eſtate ſaid Hannah took by the deed from her father 
Uriah Hoſmer, whether a fee ſimple, or only an eſtate 
in tail, if the former, the verdict was right, if the latter, 
then the verdict ought to be for the plaintiffs to re- 
cover. _ | 
| 3 — the court In the conſtruction of = | 
intent of the parties is to , if conſiſtent w1 
the rules of the Amer. — is to be collected 
from the words of the deed; and in doing of this 
every part of the deed is to be taken into conſidera- 
tion, and ſuch conſtruction is to be made as will give 
the greateſt effect to the intent; and where doubtful 
expreſſions are uſed, or contradictory clauſes intro- 
duced, which may render the meaning ambiguous, 
that conſtruction is to be preferred which is molt in 
farour of the grantee—entailments ſoon became in- 
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tolerable in Great Britain, and perpetuities were odi- 
ous, and fictions were introduced to dock them, as 
fines and common recoveries. It is againſt the poli- 
cy of this country to eſtabliſh ſuch a kind of tenure. | 


What is called the premiſes in a deed, uſually ex- 
preſſes the conſideration, deſcribes the parties, and 
the thing granted; and ſometimes the intereſt or 
—_ in the land granted, and contains the grant it- 
ſelf. | 6 


The habendum moſt frequently deſcribes the intereſt 
in the land granted, or the quality and quantity of 
eſtate the grantee is to have and hold. The haben- 
dum may enlarge, but cannot leſſon or narrow the 
eſtate in the grant, for no perſon can take back what _ 
-he has once granted. s | 

The terms uſed in the premiſes in this deed are to 
her and her heirs begotten of her body; theſe are 
words of limitation, and ſtanding alone create an eſtate 
tail, The words in the habendum, to have and to 
hold to her and her heirs forever, are alſo words of 
limitation, and paſs a fee fimple. This muſt be 
conſtrued to convey a fee-tail, or a fee ſimple, or both, 
viz. a fee-tail with a fee ſimple expectant. Had the 
words been tranſpoſed, and the grant been to her and 
her heirs in the premiſes, and to have and to hold to 
her and the heirs of her body, in the habendum, it 
would have been conſtrued to be a fee-tail in Eng- 
land, and the latter words would be taken as explana- 
tory of the word heirs in the premiſes ; but it is evi- 
dent this conſtruction is in favour of entailments, and 
lefſens the eſtate granted in the premiſes, which ought 
not to be done upon any conſtruction H the 
daughter did not take an eſtate tail merely, for the 

tor has parted with all his eſtate, which was a fee 
ple, and by the Engliſh law ſuch a conveyance 
would create an eſtate tail, with a fee ſimple expect- 
ant. | 2 Blac. Com. 298, and 2 Bac. Abt. 400, 
with the references. By the ſtatute of this ſtate, all 
entailed eſtates ſhall be fee ſimple eſtates, in the iſſue 
of the firſt donee ; now a fee ſimple cannot be limited , 
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upon or alter a fee ſimple in a deed ; the fee fimple 
expectant cannot veſt, until there is a failure of the 
iſſue in tail; and the uity of iſſue in tail conti. 
nues during the life of the tenant in tail it could not 
veſt therefore till after her death, and if ſhe leaves iſ- 
ſue of her body, they take the fee ſimple immediately 
upon her death by form of the ſtatute. Such an eſtate 
can ſcarcely be ſaid to have an exiſtence in this tate, 
and it would be to very little purpoſe if it could. But 
to conſtrue the eſtate in Hannah to be a fee ſimple, is 
moſt favourable to the grantee, and avoids every am- 
biguity and difficulty ; the eſtate granted in the pre. 
ies is explained and enlarged in the habendum 
which the grantor might well do and the le ſec 
paſs from him to his daughter. 4 3 | = 2 & 
Samuel Dorrance very. Shubael Simons. 
In an ae A CTION of the caſe; declaring that on the 20th 
n of Noyember 1793, the plaintiff was poſſeſſed 
"nd dan the Of a certain tract of land deſcribed in the declaration, 
defendant may With æ ſtream of water running through it into the 
give in evidence defendant's land, and that the defendant in A. 
he nat, D. 1793, erefted a mill dam on his own land below 
the plaintiff's, and overflowed his lane. 
Plea— not guilty. Iſſue to the jury. | 
The defendant offered and was allowed by the 
court to give in evidence a licence, viz. that he had 
liberty from the plaintiff to erect ſaid mill and dam at 
{aid place, and to raiſe his dam the heighth it was 
raiſed. The plaintiff objected againſt the admiſſion of 
this evidence the ſtatute againft frauds and . | 
But the court ſaid it was a fraud in the plaintiff to at- 
5 to make a private nuiſance of that which Was 
" erected by his own licence. 
+ : 


7 1 N * 2 ; F L | Ne 6 
Penelopin Miller ver/. Groſvenor. 


>, 


Tone an A CTION of debt by bock, for £112. Writ da- 


in an ion of ted 5th Auguſt 1794. The defendant pray- 
ed oyer of the plaintiff's book, which was Grofve- 


i 


— 


i 


(chin Sabin, — Jok Williams, ar and Mary Sabin, were his 
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nor Dr. to labor for you at houſework 148 weeks, viz. Ratute of limit- 

from March A. D. e 1792, at n e 

EE and then plead the ſtatute of nn. 
of all the accounts antecedent to the 

5th Auguſt A. D. 1788, which plea was demurred to. 

The court gave no judgment upon the demurrer, but 

| ordered the general ie to be entered, as under that 8 

iſſue 8 which was | 


accordingly done. 


1 
pr bi, did i in . leaving a 1 
to his heirs. That Hez- 


adminiſtrators ; that ſaid Noah's perſonal eftate was 
inſolvent, and that ſaid adminiftrators purſyant to li- 
berty obtained from the general aſſembiy in May 1458, 


NN 


eee ee | 
nag and ſeiſin. In June 1960 ſaid Eaton. in like man- 
F 133 
ton to petitioner in 17723 t admini- 
. of their doings to the 
b ye eee. 
id title was rendered defective, and the heirs of ſai 
Noah had fince, viz. in 1990, exicted the petitioner 
of faid land on account of ſaid defect in the title, and * 
had fold faid land to Cargel, who had notice of | 


the petitioner's claim to ſaid land: that ſaid Mary 8a- 


bin ſurvived the other two adminiſtrators and died 
leaving no eſtate, executor or adminiſtrator—that 
the petitioner was without remedy at lau, that {aid 
Eaton and Wheeton were both bankrypts. Pra 
to be quieted in ſaid eſtate; and that the caurt wo 
order and decree that the heirs of ſaid Noah and ſaid 


n releaſe faid land ta the 
| petitioner; and that ſaid heirs pay to him the coſt he 


been put to.in defending fald tits 
| E e = | 1 N 8 


. 
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The reſpondents plead in abatement in nature of a 
demurrer. And . Y hat the plea was inſuf- 
A. 


ficient—and in 5 D. 1796 this petition was 


heard on the merits and granted, and a decree paſſed 
accordingly. | 3 
By the court - the authority of the Adminiſtrators 
to ſell, in this caſe is unqueſtionable, and the deed 
they gave to ſaid Eaton was in execution of theit 
wer; and for a good and valuable conſideration. 
A 


ſcience, veſted in ſaĩd Eaton and paſſed from him to 


the petitioner. But it has been adjudged in the ſupe- 
riot court, that the legal title to this land did not veſt 


in ſaid Eaton by force of ſaid det from ſaid. adminiſ- 


trators, becauſe ſaid adminiſtrators were ordered to 

make return of their doings to the court of probate, 
yet never made any return of this fale to ſaid Eaton; 
what the opinion of the court would be upon this 
queſtion, was it judicially before them as a. court of 
law, at this time, is not very material ; the point has 
been decided at law. by court and jury, that the peti- 
tioner had no remedy at law, and a miſtake of the ju- 
ry as to the law has not been conſidered a for 
a new trial. The petitioner has loſt his land unjuſtly, 
and cannot be ſaid that he has any, much leſs an ade- 
ee The only queſtion is whether 

e petitioner 


ſhall have his land reſtored to him, to 
which he has a juſt and equitable right, and of which 
he has been deprived at law, through an omiſſion of 
ſaid adminiſtrators, to make return of ſaid ſale to the 
court of probate, to which the petitioner was not pri- 
vy, and over whom he had no power, and for which 
he is totally remedileſs at law; and about which there 
cannot be a particle of doubt. See 1 vol. Root's 
Rep. p. 105, Gay ur. Adams &c. and Mitfotd's 
„p-. 104, 112, 118, and 1113; Atkins 740. 

This judgment was afterwards upon a writ of error 
aflirmed in the ſupreme court of error. 
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A CTION for a breach of covenant in a deed, de- A deed of a 
A claring that the defendant in and by a certain feng mt of 
in February A. D. 1794, ſold and conveyed reference to 
to the plaintiff 100 acres of land in Lebanon village, another deed 
and covenanted that the defendant was well ſeiſed of dee 
ſaid granted premiſes, and that the ſame was free St it is dear 
from all incumbrances, averring that —— Skiff had of all incum- 
right to turn a brook of water off from ſaid land on brances, will 
to his own j alſo that he had right to the uſe of eight {3c te dun- 
rods of land for a barn-yard for the ſpace of twelve zye., if it. is in- 
years; that ſaid granted premiſes were not free from cumbered by 
moumbrances, and the defendant had broken his c 357 refervations 
enant in ſaid deed-Aamage C 100. The defendant ft 
Plead not guilty: Iſſue to the court. 
Ĩbe court found that the defendant was guilty and 
gave judgment for the plaintiff. to recover. 


The cafe was the defendant derived his title to the 

lands from Skiff, who by deed ſold and conveyed faid | 

land to Jonathan Gould by deed, as follows, viz. 4 2 

certain tract of land lying in Lebanon village, con- 

taining about 100 acres, bounded a follows, viz.” 
deſcribes the bounds with © covertatits* of ſeiſin and 
warranty, reſerving in ſaid deed the privilegeoBturn- 

ing a water courſe from a brook on ſaid land, on to a2 
mowing lot adjacent, as had been done in time paſſed 3 

alſo the uſe of eight rods of land, part of ſaid prem- 

iſes, for a barn- yard for the term of twelve years. 

Said Gould by deed ſold and conveyed ſaid lands to 

Francis Antram. The deed from ſaid Gould d An- 

tram was, « of that tract of land lying in anon 

village, which I purchaſed of Skiff by deed dated, 

&c. reference thereto being had for a more particular 
defcription,” & c. with covenants of ſeiſin and war- 

ranty. Antram ſold and conveyed ſaid lands by:deed 
to ſaid Caſe in the ſame manner with reference to 
Gould's deed for the deſeription of the land granted ; * 
which alſo was with covenants of warranty and ſeiſin 

and the defendant's deed to the plaintiff was, « I give "4 
«and grant to Joſiah Ruſſel, his heirs, &c. forever, a 
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« certain farm or tract of land conitaitiing by eſtimation. 
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the other deeds back to Skiff's deed to Gould, was 
the ſame, as in Skiff's derd and was as though the 


defendant's deed had been in terms the ſame as Skiff's. 


By the court—When we take up the deed from the 
defendant to the lint, and fee what the deſerip- 
tion is there ; w is, of a certain farm con 
een ond el hits, more or lefs, with 
buildings ſtanding thereon, lying in the village, and 
the whole of that farm or tract of land the 

deed dated 

to ſaid 
and 3h —.— 2 85 
a CES, & c. 
fv rh ee ad penn, 
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the ſame that Antram ſold to me by deed, &c. to 
which I refer for the bounds 3 and covenant that it 
enn as, 


"Alias Gor thou.” 8 


eriow for a nuiſance, in erecting a ſtone wall 
acroſs a-public road, whereby the plaintiff was SIT 
ucted in paſſing, and ſhut up from the high way. an 1 


| The defendant plead not guilty ue tothe court. At. wo 


Tu was um oth public highway Dr 
plaintiff's houſe and Janid, and the only gh) that r 


_ them. In A. D. 1792, upon application made 
» the coumy court io hav i ves and ll 
out of where the old road run, the county; _ 
court appointed a committee who made the alteration, 
and made report thereof, and that the ſame ſhould be 
in lieu of the old road, which report - was accepted, 
and faid alteration eſtabliſhed by the court, Auguſt 
term, 1793. The defendant through whoſe land the 
old road run fenced it up, by means thereof the plam- 
tiff had no road to get Con be Houſe: Dart 3k end 


© 
4 


ly ſhut up. The nee and 
gave Judgment wor te pliner fo e Gag 


By the court—The ftatate authoriſe * 


3 but 


LY i * 
KL. 
a 


confly iw lay out new hies or to alter old ones 


leading from town to town ; but no authority is given 
1 thereby to deprive a ci 
tizen of the benefit of — 3 
8 e 
317 a 


* | | 5 3 
New-Londin Coy, March Term, A. D. 1795 WAS, 
3 Town of Lyme. = .- 


E moe 
OE ES Py ns” 


214 1 anden 


fered by che de- the great bridge in ſaid town over river, was 
bre defeCtive, that ſaid town notwithſtanding ding egal 
Fan R 
D. 1793» N bridge, the plaintiff's 
| roke throug os fry .d fa ency of 

dad bridge, and der off and wounded her. 


Plea—Not guilty. Iſſue to the jury. 


The jury found the defendants guilty and for the 

- Plaintiff to recover {15 damages. And the court 
thereupon gave judgment that the plaintiff recover 
£30 lawful money, the doable dances. Vide Swift 
vs. Town of Kent, where double damages were given 
pon the ſtatute, where there was no notice in writing 


ME TI .1 vol. Root's 


rts, 448 8 
| Sarah Waters or, Waterman, be S me 
of Bozrah. + 2 
Select men li- op for maliciouſly and without 
. uſt cauſe, appointin eer over the 
— — af on the 32 8 8 4 f. 1793, to conti 


perſon without nue —— limitation in point of time, whereby 
juſt cauſe, mgm N eee 
any contract. | 
The defendants plead not guilty. ' Ifue to the jury. 
The county court upon application to them had va- 


F cated the a tment, and this action was for the 
damages plaintiff had ſuſtained, and the jury 
found that the defendants were guilty, and £15 dam- 
ages, which was accepted by the court, Fund rent) 
oem tf bbc The 8 * in b 


* 


„ in which Bur- 
ton agreed to deliver all the lumber, boards 
and plank, rr 
at the iſland of Bermuda, as = mould 


* 


— 


An agreement 
to a 
822 
days aſter her 

arrival ata port, 
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direct, of the ſeas excepted, faid Butler pag. be compu 


per thouſand at board meaſure, on nd from the - 


fifteen 

to the uſual and cuſtomary ſurvey fair = 
8 faid ifland ; and faid Butler 2 
to pay to the plaintiff or his order, on delivery, for all cargo. . 


the merchantable lumber on board ſaid ſchooner, at 
the iſland of Bermuda, fifteen dollars per thouſand 


board meaſure, ing to the cuſtomary ſurvey in 
1 dA. tom hy ar 
for ſaid veſſel and cargo, till diſcharged from that 
port; and to diſcharge her in ten days after her atriv- 
14 and to pay ten dollars per day for eve- 
TY Non as brought for the demurage of even 
. or demurrage ſeven 
days at ſaid iſand. | 
Plea—That the defendant had f 8 
formed his covenants, & c. Iſſue to the jur. 


nnr 
turday the 14th of September, on Monday the 16th 
ſhe got to the wharf, and began to unload, every thing 
was ſettled but the dem of the ſchooner'; ſhe 
was detained from ſaid Ie until the 
och when ſhe was diſcharged, del three 
ys and two rainy days—and whether they were 
to be excluded or not was the queſtion. The jury 
found a verdict for the plaintiff, and Z 15 damages, 
which the court accepted. 4 


Mary Sidleman verſ. Boardman. 


CTION of the caſe, declaring that her huſband. An expreſs 
Tuner ve a mariner on board the Num df to Pay 4 
cy, during the war, and died on board cannot be di- 
wi hip "dar at hin deth there was found the to are yh * 
on ſettlement of his wages 50 on the promilor's 
3d of November A. D. 1792, d deten ne pol lied r (emeching 
to the plaintiff to give him a power to for, and ; 
receive. the due as aforeſaid to her ſaid huſband, | 
1 Jo he 3d of No- 
2, in and by a certain writing, pro- - 
miſe | the plant to e hr one lf of the wage ö 
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due ſaid John which he might obtain when collected; 
and that the defendant had collected more than C50 
which was due to faid John, yet had paid no part to 
Plea in abatement— That having d oyer of 
ſaid writing, it was as follows, viz. EEE d, 
« A. D. 1792, then received orders to go to 
« Hillhoufe, to take a letter of adminiſtration on John 
4 Sidleman's eſtate, late deceaſed, which I eto 


. cc return to his widow Mary, one half of I may 
« obtain of his wages when collected, and that there 


recited ſaid writing, plead in bar, that he had 


; L paying this 

money to the creditors of ſaid John, was not à per- 

formance of his promĩſe to the plaintiff, nor any good 
-______ Whipple ver]. M*Clure. | 

Chancery wil JYETITION in brought by the conſerva- 

| relieve againſt tor of ſaid Whipple, ſhewing that in September 


* * 


CY 


* 


che ſaid McClure plead in abatement of ſaid. petition 
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| to his mentat powers, and ag impoſ impoſed upon; alſo, ble bargain, ob- 


was an intemperate man, which great! y increaſed) his ed impo- 
liability to ĩimpoſition, and to be 3 — 1 
McClure, taking advantage of the weakneſs and intem- and intempe- 
rance of the petitioner, got him intoxicated and rate man. 
Fold to him an old houſe with about three rods of land 
for £ 300, which was not worth more £60, and gave 
the petitioner a deed of ſaid houſe, &c. and took the 
ſaid Whipple's note for ſaid $300, that in March 
A. D. 17645 ſaid Whipple paid to ſaid M.Clure £180 
towards faid fam; and gave a new note for the ſum 
remaining, viz. {120, and gave a mortgage of ſaid 
houſe, &c. to ſecure the payment of laid {120— 
that the ſaid McClure, taking advantage of ſaid Whip- 
ple's neceſſity, weakneſs and incapacity, in September 
A. D. 1789, e to be paſſed forecloſ- 
ing ſaid Whipple of his equity of redemption in ſaid 
ged premiſes, and had ſince ſold the ſame to 
Lynde —＋ my Ya lawful money ; praying by his 
conſervator, contract might be ſet aſide as 
unconſcionable, and that the reſpondent be decreed to 
_—_— to the petitioner faid £180 paid as aforeſaid. 


At che ſuperior court, March term A. D. 1794» 


—iſt, That the 2 had adequate remedy at 

law—2d That faid petition was inſufficient to found 
any decree in chancery upon. The court overruled 
the plea in abatement, and judged the petition to be 
ſufficient; and thereupon aP inted a committee to 
inquire into the facts alledged in che petition and; t 
make report thereof with their opinion ti which 
COMIC made rt, as follows, viz. 4 on 


D. 
A oh of >] ey A. old £33» and a hou e 


« or four rods of ground, worth not more than £ 150 
« lawful money for which he gre £3 300 lawful mon- 
« ey z towards which he pai 45 and gave his 
« note for the remaining tum 120 on intereſt. 
I bid ip le then and for time 
hey th been addicted to W 


” Tort rg . FF „ Rob 
z%\ g 9 
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cc uſe of ſpirituous liquors, and prone to intoxication 
cc at all ſeaſons, and was and-is a common drunkard ; 
« that ſaid Whipple, at the time of ſaid contract was, 
« and is a perſon of a weak mind, and naturally be. 
cc low the level of mankind in general, in point of 


i judgment and other mental abilities, and that at the 


« time of making ſaid contract, he was tenant in the 
cc houſe of ſaid M<Clure ; and that no perſon was preſ- 
« ent, or conſulted with upon ſaid bargain, until a 
« juſtice was called to take the acknowledgment of 
« ſaid deed, when he found ſaid M<Clure was there 
« with faid Whipple and his family, with a bottle of 
« ſpirits and glaſſes on the table, but do not find that 
« ſaid Whipple was then intoxicated. That on the 
« 5th of March, A. D. 1784, ſaid Whipple re-con- 
cc veyed faid premiſes to ſaid MClure, and gave ſaid 
« note for C120 and ſaid MClure gave ſaid Whip- 
« ple a bond to re- convey to him ſaid premiſes upon 
« his paying ſaid ( 120 and the intereſt, by the firſt of 
A. D. 1787; that ſaid Whip — failed to 
—_— ſaid C120 and intereſt by the 1ſt of March, A. 
« D. 1787, and ſaid M Clure — his petition 
cc to the _— court in September, A. D. 1789, 
cc praying for a forecloſure of the equity of redemp- 
« tion in ſaid mortgaged premiſes, and obtained a de- 
« cree forecloſing ſaid Whipple of his equity of re- 
« demption in faid 3 and took poſſeſſion 
« thereof; and in A. D. 1793, he ſold ſaid Pb 
« to Lynde MCurdy for {oo 6o lawful money. 'The 
te committee further find that in Noyember A. D. 
« 1783, ſaid McClure recovered = judgments 
« againſt ſaid Whipple for rents amounting to (C13 
« which was ſatisfied by being levied on ſaid premiſes, 
« alſo that ſaid M«Clure paid about £7-16-2 for taxes 


_ © which ſaid Whipple owed, and upon the facts ſta- 


ted in ſaid report the committee give it as their opin- 
tc jon that the petitioner ought to recover of ſaid M 
« Clure what he paid for Fd premiſes over (150 
« lawful money; alſo, the {60 which ſaid M<Clure 
c received of faid M<Curdy for ſaid premiſes, deduc- 
« ting therefrom the aforeſaid ores 4a; Shore 
64 7-6-2.” ; 


on 


== 
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This report was accepted by the court and a decree , 
paſſed accordingly that ſaid Whipple ſhould recover 
the ſum of { for the balances due as afore- 
ſaid, and his coſt, and that execution ifſue for the 
ſame. 

By the court —It is very clear in this caſe, that the 
ſaid M*Clure has got a large ſum of money from the 

itioner, which in equity and good conſcience he 

$no right to have and hold; it is alſo as clear that 
he got it by taking an unconſcionable advantage of 
the petitioner's weakneſs and incapacity, ariſing from 
a natural debility of intellects, increaſed by a vicious 
habit of intemperance. 'The great diſparity between 
the price given for the houſe, &c. and its juſt value, 
is ſtrong evidence that there was much impoſition and 
fraud practiſed in obtaining this bargain. | 


The only doubt in the minds of the court was, not 
in reſpect to the equity of the caſe, but whether a 
ſpecial action of indebitatus aſſumpſit, would not lie 
at law to recover this money. But as there were no 
precedents of this kind, which had taken place, the 
principle being unſettled and the circumſtances difficult 
to inveſtigate at law, the court decreed to the peti- 
tioner that juſtice which was due to him. This 
aw was afterwards, upon a writ of error, re- 
verſed in the ſupreme court of errors. 


Sarah Richardſon, &c. daughters and heirs of 
Amos Richardſon, W 2 and the 
children of Jonathan Richardſon, deceaſed, 
ver/. Zalmon Treat Richardſon, adminiſtra- 
tor on the eſtate of the ſaid Jonathan. 


PPEAL from ſeveral decrees and orders of the perions no 
" court of probate, viz. from the decree appoint- wiſe intereſted 
ing ſaid Zalmon adminiſtrator, and in accepting the u. "Med by 
inventory of ſaid Jonathan's eſtate; alſo in appoint- of an cate, 

ing commiſſioners on ſaid eſtate, and in accepting have no right 
their return, whereby ſaid eſtate was found to be in- to appeal from 


ſolyent; and from the orders given for the ſale of ſaid fy GL 


o 
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the court of 


ſ A . 
ber ze deal. the ſale of ſaid eſtate—for the 


ment. 


NEW-LONDON COUNTY, 
Jonathan's eſtate, and acc 


ing the return made of 
that ſaid Jonathan died above twenty years ago, and 
left no eſtate, but had conveyed it all away in his life 
time by deeds of bargain and ſale, for valuable conſi- 
derations; part of which was conveyed to their father 
the ſaid Amos, by deed of fale for a valuable conſi- 
deration ; that ſaid adminiſtrator had ſold the ſame 
lands conveyed to their ſaid father as aforeſaid, for 
the payment of ſaid debts, allowed againſt faid Jona- 
than's eſtate, the greater part of which were allowed 
in favour of ſaid adminiſtrator, and were as follows, 
viz. © the ſum of £88-2-1, due on execution, and 
cc the ſum of £182-4-1, due on note to ſaid admini- 
tc ſtrator—to Nathaniel Minor, is 5-3-2 to Joſiah 
« Deniſon, 2d, £9-3, to Joſiah Deniſon, £ 1-1 5-4— 
« total, { 286-7-8,” when in fact there was nothing 
due to adminiſtrator on faid execution or note. 


The appellee moved that ſaid appeal might be dif- 
miſſed, becauſe it did not appear that the appellants had 
any intereſt in the allowance or diſallowance of ſaid 
debts, or that the deed to their father Amos would be 
at all affected by the doings of ſaid adminiſtrator, 


By the court—The cauſe muſt be diſmifſed—had 
the appellants ſhewn themſelves to have been heirs at 
law, or legatees of ſaid Jonathan, or that the deed to 
their father Amos, was a voluntary conveyance, and 
would be affected by the allowance of ſaid debts, or 
the ſale by the adminiſtrator, they would have enti- 
tled themſelves to the appeal, but as their father was 
a purchaſer from the {aid Jonathan, for a valuable 


conſideration, it did not appear how they were inter- 


eſted or could be affected by the doings of the court of 
probate or of ſaid adminiſtrator, 


Nathaniel Morgan ver/. Nathaniel Minor, &c. 
Managers of the Stonington Lottery. 


A CTION, declaring that the plaintiff purchaſed 
a ticket in ſaid lottery, No. 40, which entitled 
to ſuch prize as ſhould be drawn againſt that 
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number, ſubject to a deduction of 8 per cent. That prove that his 
a three thouſand dollar prize was drawn againſt his number came 
number, whereby the defendants became liable to pay nar, gs ro 
ſaid prize with the deduCtion aforeſaid, which ed. If a lottery 


had never paid. | is not Abe, 
Accor 8 to 
The defendan ilty. ; the ſcheme, 
ts plead not guilty. Iſſue to the jury. — — 


The plaintiff offered to prove by parol evidence, venturers are 

that the prize of 3,000 dollars was drawn againſt his 2** entitled to 
number, this was objected to. By the court, he ac 
counts are kept by the managers, and are all in the 
hands of the defendants ; the plaintiff muſt prove his 
demand by the beſt evidence in his power, which in 
this caſe, may be by parol. The defendant proved that 
the 3,000 dollar prize was drawn againſt his number. 
On the part of the defendants 'they proved that by 
miſtake ſaid lottery was not drawn according to the 
ſcheme, for that there were three numbers which were 
not in the box; and as they finiſhed drawing, there 
were left a blank, and a prize, and but one number 
againſt them. No. 560 drew a blank, and afterwards 
it drew 500 dollars—that therefore the plaintiff was 
not entitled to this action, becauſe the lottery had not 
been drawn according to the ſcheme. As the jury 
came in, the plantiff withdrew his action. 


John Pitts ver/. John Clark. 


four-fifths of a tract of land belonging to, the for the rents 
plaintiff, and which had been occupied by the defend- — by 
ant for ſix years paſt, to pay what it was reaſonably execution, pa- 
worth, &c. which was ten pounds per year, which the — 7 


defendant aſſumed and promiſed to pay. to prove, that 
Plea Non aſſumpſit. Iſſue to the jury. | | —— — 


The plaintiff's title was the levy of an execution in 8 
favour of Nathaniel Cary, againſt William and John ä 
Clark, made on the 3oth of January, A. D. 1764. 
The officers return was, «that he made demand, and for 
want of money, goods, &c. he levied on the land of 


* 
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the debtors, and had it apprized off according to law 
on ſaid execution, and ſaid Cary by his attorney Sa- 

muel Huntington, Eſq. afterwards conveyed the ſaid 

land to the plaintiff, viz. in March A. D. 1770. 


The defendant offered to prove by parol teſtimony 
that ſaid William and John had paid up ſaid execu- 
tion. | 

By the court—The execution and the officer's re- 
turn is record evidence of the debt, and of its not 
Having been paid at that time; and to let in parol 
evidence of payment to contradiCt the record, after 
ſuch a lapſe of time, would be extremely dangerous ; 
and any payments made ſubſequent to the levy, would 
in this action be irrelevant, unleſs there had been a 
reconveyance of the land, for the title by the levy was 
veſted in Cary, and by him afterwards conveyed to 
the plantiff, 


William Colt and Wife, &c. ver. — Biſhop. | 
After a party 


3 . CTION of ejectment. Plea—No wrong or 
* Be rg diſſeiſin. Iſſue to the jury. 


N Joſeph Prentice was offered as a witneſs by the 
eſt, by wit- Plaintiff, and objected to by the defendant ; that he 
refſes and has was intereſted in the queſtion, for that he had within 
tained, the court three years cut wood and timber upon faid land, by 
afide, although liberty from the plaintiffs ; and if they failed to re- 
in the courſe of cover he would be liable in treſpaſs to the defendants. 
2 To prove theſe facts a number of witneſſes, were ex- 
rer — 5 amined, but failed in the proof, and the witneſs was 
tereſted, admitted. In the courſe of his teſtimony he was aſk- 
cd if he had not cut upon the land by licence from the 
plaintiff within three years, he anſwered that he had. 
The defendant then moved that his teſtimony might 

be ſet aſide. 


By the court—A party has three ways to evince 
the intereſt of a witneſs, and have him ſet aſfide—1ſt, 
By proving his intereſt directly by witnefſes—2d, By 
challenging him on the yoire dire oath ; or 3d, By 
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itting him to take the witneſſes oath, and interroga- 

ting him under the witneſſes oath reſpecting his inter- 
eſt. The party may elect either of the methods, but 
muſt be ſatisfied with the one he adopts. The ob- 
jection was allowed therefore to go only to his credit, 
under the circumſtances of the caſe. Vide Mallet vs. 
Mallet, adjudged at Danbury, January A. D. 1793s 
1 vol. Root's Rep. 501. 


Tideman Hull verſ. Nathaniel Minor, Eſq. 
A on note, dated 18th of May A. D. A ſtature of 


— 


1777, for (27-1 2-6 3-4 New-York money, iitaien doth 
payabl © ih wie months with intereſt. * — | 


Plea in bar—The ſtatute of New-York paſſed in nag Age 


A. D. 1788, wherein it is enacted among other things, before, without 
that all actions of the caſe other than for ſlander, —_ provi- - 
ſhould be brought within fix years from the time the 

cauſe of action accrued—that the note on which, &c. 

was executed in the ſtate of New-York—and that 

more than fix years had elapſed ſince the —_ of 

action had accrued. 


The plaintiff replied, that the defendant belon 
to Connecticut, and immediately upon executing faid 
note, he returned to Connecticut, and had reſided 


there ever ſince. 


A demurrer was given to the reply, and * 
that the reply was ſufficient. | 


By the court—This wks 50 within 3 
but if it was within the letter, the ſtatute would not 
affect it, being an expoſt facto law. . 


MIDDLESEX COUNTY, &. 
Middleſex County, July Term, A. D. 1795. 
| Plumb ver. Mary Alſop. 

Debts contra. ER to reverſe = judgment of the count 


ö Sage = court in an action bro ſaid Alſop ws, 
x7th Sept. 1777 Plumb, on a note dated the gth of July, A. D. 1778, 
EP cy of £106 bvful money, payable in one year, with 
the country to be inte SS + - 


lowfol mores © The defendant plead in bar, that ſaid note was gir- 
dy the ſcale of en for the common currency of the country, and 
depreciation at was payable in continental bills, which, at the time 
the time of the ſaid note was payable, by the ſcale of depreciation, 
contract. 
were not worth more than (7-11-4 lawful money. 
N The plaintiff traverſed the plea, and the parties were 
at ĩſſue to the court; and the court found that ſaid 
note was given for the common currency of the coun- 
try, and gave judgment for the plaintiff to recover 
the ſum of 7 lawful money, the value of the 
bills at the date of the contract, and the intereſt. 
Error that the county court ought to have 
_afſeſſed damages according to the value of the bills 
when the note was payable. Plea, - nothing errone- 
ous ; and judgment, nothing erroneous, and intereſt 


4 Mary Alſop ver. Peck. 


| | CTION of ejectment, for one acre and three. 
ment is, tht L. quarters of land and buildings, writ dated Oe. 
may diſpoſe of tober 28th, A. D. 1794. The defendant plead that 
the premiſes in he had done the plaintiff no wrong or diſſeiſin, &c. 
3 Iſſue to the jury. 
_— an ac- The plaintiff's title was a deed from the defendant, 
non of ee if dated the day of June, A. D. 1791, and made 
the intereſt is defeaſable upon the defendant's paying tb the plaintiff 
paying 
not paid. lu a certain note for the ſum of {133-15 lawful money ; 
— the, which note was made payable on or before the expira- 
— tion of four years from 1 with the lawſul in- 


dama 
ey for the tereſt annually ; but one year's intereſt had becn 


© 


* 
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paid upon ſaid note, which was endorſed as follows, rents and prof- 
« July 27th, A. P. "1794, received £7-13-3] for cn; n 
The defendant's title, is an agreement executed by 
the parties on the 28th of June, A. D. 1791 ; which 
3s, that if, at the expiration of one year from the date 
of ſaid note, he the ſaid Peck, his heirs, &c. ſhall 
fail to pay to the ſaid Mary, or her heirs, the intereſt 
as conditioned in ſaid note, then the ſaid Mary, or her 
heirs, ſhall be at liberty to diſpoſe of ſaid lands' and 
buildings to any other perſon ; and if at the end of 
n Sy rode, cos rincipal, ſhe 
ſhall have right to ſell the ſame, Rite bath whatev- 
er ſhall have been paid of the principal. Verdict 
and judgment for the plaintiff. 15 

By the court It is clear by the agreement that the 
principal was to lie four wat provided the intereſt 
was paid annually ; if not, at the end of any one 
year after the date, the plaintiff had right to diſpoſe 
of the premiſes, in which the intereſt was unpaid. 
Two year's intereſt remained unpaid, for which the 
plaintiff had right to enter. Evidence was admitted 

this caſe, to prove not only the value of the rents, 
but alſo the waſte committed, and for the jury to con- 
ſider both in their eſtimate of the damages. 


 New-Havin County, July Term, A. D. 1595. 


CTION for a malicious profecution, declaring A denssd for 
that the plaintiff had ſuſtained a fair reputation breach of con- 
| an until on or about the 1ſt day of u andfors 
March, A. D. 1792, when he was at Montreal in the 138 
Province of Lower 

buſineſs, the gre? oo, alſo therg ; gnd not the ſamoaRion. 


Canada, proſecuting his lawful not ae joined in 


426 
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ignorant of the premiſes, but minding, contriving and 
maliciouſly intending by d rive him of his Dok name 
and reputation, and bring him into ſcandal and diſ- 


grace; to ſu je& him to the loſs of liberty, the loſs 


of property and the riſk of his life';—did then and 


there at ſaid Montreal, on ſaid iſt of March A. D. 


1792, contrive and invent a falſe, feigned and ground- 
leſs pretence, that he had loſt a ſum of gold, about 
48, and did aſſert that the ſame was felonioufl 
en and ſtolen from him by the plaintiff at ai 
Montreal, and did falſely and maliciouſly charge the 
plaintiff with having ſtolen ſaid gold, and threatened 
to proſecute him for the ſame, and to make him a 
public example; unleſs he the plaintiff would ſettle 
it. The defendant belonging to Hartford in Con- 
necticut, and the plaintiff although. conſcious of his 


Innocence, and being a ſtranger in a foreign country, 


without friends and knowing that the puniſhment of 


ſaid crime according to the laws there in force, was 
| death; propofed to the defendant to ſuſpend any 


further proceedings, until he ſhould be able to obtain 
more certain information reſpecting ſaid gold; and 


ant then and there accepted; and did engage to 
leave ſaid matter for a more particular inveſtigation 


until they ſhould. arrive within the United States; 


yet the defendant after taking the aforeſaid bond and 
after the agreement aforeſaid, ſtill purſuing his afore- 


flaid malicious and wicked intention, did afterwards, 


on the ad of March A. D. 1192, preſent himſelf be- 
fore Thomas McCord, Eſq. a Juſtice of the Peace 
within and for ſaid diſtrict, and province aforeſaid, 
and did then and there in the preſende of Almighty 
God, and being ſwotn on the Holy Evangeliſts, de- 


| — that a conſiderable ſum of money had been taken 


him, (meaning, that ſaid money had been felo- 
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| ly taken and ſtolen from him, and meaning the 
Ae ſum of gold) and that, he had probable cauſe 
to ſuſpect, and did ſuſpect that ſaid money had been 
taken by the 3 and the defendant did there - 
upon pray proceſs aguinn him the plaintiff; and the 
defendant on his ſaid dein e did then and 
there, re a warrant againſt him the plaintiff, and 
the dant did then and there falſely ANT malici- 
2 enforce upon the plaintiff the aforeſatd crime of 
; and did malicioully cauſe him to be arreſted 
a felon, b force of ſaid mars and pb cr 
before the above named Thomas M«Cord, Eſ 


abide the ſentence of the law reſpecting the foretaid 7 


charge of felony z and faid juſtice did on ſaid 2d of 
March, on a full hearing of ſaid matter, adjudge 1 that 


there was not ſufficient evidence to commit the plain- 


tiff, or to hold him to make further anſwer to ſaid 


charge of felony, or comp laint, and did releaſe him 


therefrom, as by the records of ſaid juſtice ready to 
be produced in court would appear. 


And ths: defendent wenn e l to; conglets 


his aforeſaid wicked intentions, did at ſundry times 
5 3 owes, pe ſug- 
and in the hearing of ſundry people, inhab- 
itants of faid Montreal, and others living in diſtant 
and remote parts, that the tiff had taken ſaid 
and that the plaintiff had ſtolen ſaid money 

from the defendant—and 0 by wicked and ma- 
licious aſſertions, which the defendant knew were falſe 


and groundleſs, 2 | 


whereby the plaintiff's good name, &c. DA 
ſed, and his life and perſonal ſafety 

at the time of making 1 retail and 
exhibiting ſaid 3 the defendant had not loſt 
any money as he pretended; but ſaid accuſation was 
contrived, made and entered wantoniy, raſhly and ma- 
licioully, without any the leaſt color, cauſe or pretence. 


To this action the defendant pleaded a long ſpecial 
plea in bar; which was replied to and traverſed by 
the plaintiff. The defendant affirmed over the ſeveral 
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were at iſſue to the jury. The jury by their verdict 
found the facts put in ifſue by the traverſe in favor of 
the plaintiff ; upon which the defendant moved in ar- 
reſt of judgment on account of the inſufficiency of 
the Ei? na. wg The court determined the motion 
in arreſt to be ſufficient. 


By the court—The plaintiff has laid in his decla- 
ration two diſtinct independent cauſes of action; one 
for a breach of contract, and the other for a tort or 
breach of law. It is a principle of law, the reaſon of 
which is obvious, and which has been too long eſtab- 
liſhed to need any illuſtration, that a cauſe of action 
ariſing from a tort, and a cauſe of action ariſing from 
a breach of contract cannot be joined in the ſame 
action; that is, the plaintiff may not join in one action 
a demand upon the defendant for breaking his prom- 
0 


The declaration ſtates, that the defendant in conſid- 
eration of the plaintiff's having given a bond with ſure- 
ty copay him whatever fum of mo ney he the defendant 

ould make it appear he had loſt, &c. after they re- 
turned into Connecticut, the defendant engaged to ſul⸗ 
ſaid matter for a more particular inveſti 
until they ſhould arrive within the United 
yet the defendant after takin ſaid bond, and after the 
agreement aforeſaid, ſtill purſuing his malicious inten- 
tions, did proſecute the plaintiff there, and did 
not leave the matter till they arrived within the Uni- 
ted States Here is a complete cauſe of action ſtat- 
ed, founded on a breach of contract, and to which 
no anſwer at all has been given. | 


The phil ho fs e iy deci, the 
on the ft of May A. D. 17 
in the province of Lower Gras po urfuing 


| Fu wee Feen bin ings tee and 


ignorant of the premiſes, bu 1 Je 
maliciouſly ee to deprive 58 laintiff 
Bi into ſcan- 


Aa and & reputation, and LAG 
and lib, and to ſubject him to the loſs of 


liberty, the loſs of property, and to the riſk of his 
life, did then and there contrive and inyent a falſe, 


feigned and groundleſs pretence, that he had loſt a 


ſum of gold about { 48, and did aſſert that the ſame 
was feloniouſly and ſtolen from him by the 
plaintiff; and did at ſaid Montreal, falſely and mali- 
ciouſly charge the plaintiff with having ſtolen ſaid 
gold—and the defendant till purſuing his aforeſaid 
malicious and wicked intentions, did afterwards" on 
the 2d day of March, A. D. 1792, preſent himſelf 
before Thomas M<Cord, a juftice of the peace in and 
for ſaid diſtrict and province aforeſaid, and being 
ſworn, did depoſe, &c. as laid in the declaration; 
from which charge he alledges that he was legally 
acquitted, and that the defendant had not loft any 
money; but that ſaid accuſation was contrived, made 
and entered, wantonly, raſhly and maliciouſly, with- 
out any the leaſt color, — 4 or pretence. Here 
is a diſtinCt and perfect cauſe of action laid, founded 
in a tort, wholly independent of the other. Now if 
the agreement and the breach of it had been laid, on- 
ly as an aggravating circumſtance to enhance the dam- 
ages, and the only giſt of the action had been the 
malicious proſecution; or if the agreement and the 
breach had been laid as the giſt of the action, and the 
malicious and falſe proſecution had been ſet forth, to 
ſhew the aggravations of the breach, they might have 
been reconciled and the declaration fayed—but this 
could not be done, in this caſe, conſiſtently with any 
rules of gonſtruQtion. 5 

Some of the court had doubts with reſpect to oth- 
er parts of the declaration; as this action is for a ma- 
lieious proſecution, ſet on foot in a foreign juriſdic- 
tion, the declaration ought to have ſet forth what the 


law of that juriſdiction was, 2 the nature of 


the crime and its puniſhment, for which the plaintiff 
was proſecuted ; and alſo the power and juriſdiction 


of the juſtice ; theſe. all being in a foreign country, 


cannot be known by the court, only as they are al 
ledged and proved, like any other matters of fact. ; 
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This judgment was afterwards carried by writ of 
error to the ſupreme court of errors, and there affirm. 
od. Jung Ae 9. 1796. 


Mary and Thomas Wooſter, adminiſtrators of 
David Wooſter, Eſq. deceaſed, verſ. Silva- 
nus Biſhop. 


Wy 


An aQion of - A CTION of debt on SEN dec that 
— — * before the adjourned county court holden at 
iftrators on a New-Haven on the ſecond Tueſday of January A. D. 


— reco- 1775, ſaid David Wooſter, being in _ 2 * 
* 
judgment againſt ſaid Silvanus Biſhop, for um 
1 {0 debe and £3-2-9 coſt, which the defendant had 
er paid. 


4 


n of the jud 
declared upon, which 2. pared yoo bros mi 
words following, viz. « At an adjourned 
« holden at New-Haven on rene ſecond Toe 
« January A. D. 1775, David Wooſter * „ 
judgment againſt Silyanus Biſhop, in a plea of the 
« caſe on note, dated the 28th of ober A. D. 1768, 
4 for £20 debt and {3-2-9 coſt. Execution grant- 
« ed 20th, A. D. 1775”—and thereupon the 
defendant pleaded that the plaintiffs' declaration, &c. 
were inf in the law. The plaintiffs ! 
demurrer. 


n g the cauſe, and ſome obſervations 
whi r moved for 
— — —— he then 

which judgment, execution ifſued in the 
life time of ſaid David, and prayed judgment. 


And the plaintiffs replied, that faid execution had 
never been levied nor any way paid or ſatisfied, To 
which the defendant demurred. 


Judgment—That the 46 oo plantifs was 
alte and for them to e. 


= 
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Fowler verſ. Collins. 


CTION of che caſe for words, charging the Arecordmay 
plaintiff with the crime of ſtealing and of com- 3% be given in 


mitting a forgery. gainſt another 
Plea—Not guilty. Iſſue to the jury. | py 


The defendant in this caſe, in order to prove that br Fra nay 
the plaintiff had been guilty of a forgery, offered —— 
evidence the record and judgment of the ſuperior of certain 
court in a cauſe between Chitington and Seth Tur. gung a nr 
ner in which trial a power of attorney ſet up by ſaid i depending | 
Turner to be a power from ſaid Chitington to ſaid againſt him 
Fowler, to receive money of Turner, was found to 1 
be a forgery. This was objected againſt, and by 
the court, it cannot be given in evidence in this 


— Fowler, he not being a party to that , 


v8 defendant alſo moved that ſaid Chitington and 
wife might teſtify relative to ſaid power of attorney's 
being altered by ſaid Fowler, and were admitted, 
ſaid Fowler had then an action of 


dle Ea le at againſt ſaid Chitington for 
— that he ſaid power of attorney. 


By the court—Chitington is not intereſted in the 
event of this ſuit, nor can what he teſtifies 'be uſed 
in his favor in any other ſuit, and in ordet to make 
out an intereſt in the queſtion, it is not enough that 
Fowler has ſued him for ſpeaking the words, but 
that he in fact has ſpoken them; beſides, the de- 
ſendant is intereſted in the teſtimon of Chitington 
and wife, and the plaintiff may not him of 


i, by bringing a ftr againſt the huſband 
Fowler verſe A. Norton. -· 


CTION of Sent for 1:5 of atrafh of laid A perſon who 
A lying in common with the defendant's land. ling nl. wl. 


Plea—no wrong, &c,—Iflue to the jury. * 
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terwards it is 
taken by a cre- 
ditor on an ex- 
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The plaintiff's r Hen4 
a barns one of the ſons and heirs of les Nor- 
„ deceaſed 9 une, A. D. 17 „and 


ecution, cannot to 
be a witneſs to levied on the 5th July, A D. 1794, upon 
prove, either Henry's undivided ſhare of his father's eſtate. The 


that the debt 
in the execu- 
tion, or that 
the deed is frau- 


dulent. 


of executor, the judge has diveſted himſelf of by 


defendant's title was a deed from Henry ard G. Nori 
for the conſideration of £70, of all their right 
their father's eſtate, dated 234 of April, 1787, 
and recorded the gth of October, 1793. The plain- 
tiff attempted to prove this deed to be fraudulent ; ; 
upon which the defendant attacked the plaintiff”s debt 
as being fraudulent, and in order to prove it he offer- 
cd ſaĩd Henry Norton as witneſs 5 but by the court he 
cannot be admitted ; he has fold the land to che de- 
fendant, and the plaintiff has taken it by execution to 
pay a judgment debt he had againſt him; he cannot 
be a witneſs againſt the deed he gave to the defendant, 
nor againſt the debt for which the plaintiff recovered 


judgment _ him. 


Daniel Ford, ſon and heir of John Ford, "A 
PR ceaſed. 


PPEAL from a jud . 
bate, approbating the laſt will and teſtament 

John Ford ; for the following reaſons, viz. 
Ewan Ruſſel, Eſq. the judge of probate, who pro- 


l roved ſaid will, was appointed the execu- 
5 Will; was one of the witneſſes to ſaid will; 


and was alſo a debtor to ſaid John Ford, the teſtator. 
That he could not be executor, to procure ſaid will to 
be proved and to execute ĩt; witneſs, to prove it ; and 


| Judge, to approve it at the ſame time. 


The appellee replied, that before the nba of aid 
will, ſaid Edward Ruſſel reſigned the office of execu- 
tor to ſaid will. To this a demurrer was given. 


By the court—The reply is ſufficient. The office 


reſigning it; and the jud e ne. py" te of 
neſs to a will. - See 2 Barnard, xz vol. 
Root's Rep. 462, and Straton vs: Straton, ante. 


* . Y 


| before, and then owed to ſaid compan pany of Biggs | 
Pennington 3 ſaid Charles being an abſent abſconding , {erved, and 


'FATRFIELD COUNTY; &. 233 


Fairfield County, Auguſt Term, A. D. 1795. 3 
William Laight verſ. Iſaac Tomlinſon. ' 
Si FACIAS, declaring that he wad al In a ſcire facias 


ſtrator on the eſtate of Abraham Biggs, who was r 


rtner of Thomas Pennington of Briſtol, — wr 

N ritain, deceaſed ; that on the 28th of N 

Detember rA r writ of attach- 8 
ment againſt M. Evers ew- Tork, as ad- *© * l 

— — aforeſaid, for a debt ſaid Charles long 2 | 

Biggs and time the writ 


debtor,—and therein directed * copies ſhould be Aae. A 


left with Iſaac Tomlinſon of Woodbury, as agent, creditor muſt 


take 
attorney and debtor to ſaid. Charles M Evers and ſaid er 


Charles and com y; and copies were left accord- 
. - —— 


ingly with ſaid of February 1788; garniſhee with- 


and ſaid writ was returned to the county court, hol- in ſixty days of 


den at Fairfield on the 3d Tueſday of April A. D. the judgment 7 
1788 ; and before the adjourned. cons court hol: 5s remedy. 
den at ſaid Fairfield on the 4th 5 0 25 January 

A. D. . 1789, he recovered judgment £7999, debt 

and £12-7-6 colt : EEE July. A. 

D. 1789, he prayed out execution on ſaid judgment 

of that date, returnable to the then next November 


county court; which execution was delivered to an 


officer, who returned the ſame, endorſed October Sth, 
E that he had made diligent ſearch throughout 
recincts and could find neither the perſon nor 


the eſtate of che debtor whereon to levy, and alſo that 


he made demand of ſaid Iſaac of monies to fatisfy ſaid 
execution, but none was paid—Alledging that faid 
nt and execution remained in force unſatisfied, - 


Judgme 
and that ſaid Iſaac was and at the time of leaving ſaid 


copy.in ſervice and ſtill is agent and debtor to {aid 
les M*Evers and to faid Charles and company, 
the amount of faid execution. "Writ dated 9th 


March, A. P. 1791, | 
| Haas Tomlinſon plead and hewed cauſe w why no 


+ aw. . * 


r 
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that on the gth of February A. D. 1788, when ſaid 
copy was left with him in ſervice, he was indebted 
by notes to ſaid Charles £930-11-2 York money, and 
to ſaid Charles and company the ſum of £{927-0-7, 
and no more; alfo that the writ, proceſs and ſervice, 
and the judgment and execution was as ſtated in the 
ſcire facias, and alledged that no demand was made 
upon him by faid execution until the 8th of October 
A. D 1789. And that on the 5th of November 1790, 
Charles W. Apthorp brought forward his action on 
bond againſt ſaid Charles M*Evers as an abſconding 
debtor, demanding / 20,000, and ſerved the defend- 
ant with a copy, as attorney and debtor to faid 
Charles on ſaid 5th of November A, D. 1790; which 
writ-was duly returned to New-Haven county court, 
holden on the 4th Tueſday' of November 1790- 

on the 3d Tueſday of March A. D. 1791, the faid 
Apthorp recovered judgment againſt ſaid M. Exers for 
20, ooo debt, _ 1-11-9 coſt, and took out exe- 
cution and deliv it to r e who had 
made demand of the faid Haac—but he refuſed to pay 
it on account of the pendency of faid Laight's ſuit ; 
and ſaid execution remained unfatisfied. And ſaid 
Iſaac further plead, that on the 14th of November 
A. D. 1786, the ſaid Charles M*Evers, to defraud his 
creditors and to avoid the debt of ſaid Apthorp, did 
make over and aflign all his effects, &c. to Gulian 
Verplank and to Daniel C. Verplank, by a fraudulent 


conveyance ; by which he conyeyed his lands and 


the greateſt part of his property in the ſtate of New- 
York, and all his effects and debts in this ſtate, inclu- 
ding the debt due from ſaid Iſaac, to them in truſt to 
hold and apply ſo much thereof as ſhould be neceſſa- 
ry and proper for the ſupport and maintenance of 


ſaid Charles and family—and on this further truſt, 


that they ſhould pay and fatisfy fuch debts and - de- 
mands on ſaid Charles or Charles and company, or 
ſuch parts of ſaid debts, and upon ſuch terms and 
conditions, as to them ſhould ſeem legal, juſt and right; 
and. after paying all faid debts, that-they ſhould re- 
convey all relidium to ſaid Charles McEvers— 
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which o e was received and accepted by ſaid 
Gulian and iel, for the purpoſe of covering the 
effects of ſaid Charles and defrauding his creditors— 
And that the ſaid Gulian and Daniel and faid Laight 
with the ſame fraudulent intent and deſign, 

and inſtituted ſaid original ſuit in favor of ſaid Laight 
againſt ſaid Charles McEvers; in which ſaid j 
ment was rendered, and for the affirmance of whi 
this ſcire facias was brought; and the whole of ſaid 
—— in faid cauſe were procured and deviſed 


fraud and colluſion between faid truſtees and ſaid 
Laight, to carry into effect the fraudulent 
of ſaid aſſignment, and to avoid the debt of faid Ap- 


- 


7 


"Wl pdt rented was affirmed, that the judg- 


ment recovered by him againſt ſaid M*Evers, was for 
a bona fide debt due from him to faid Pennington and 
Biggs, and recovered without any fraud or colluſion 
without that, that ſaid Laight, Gylian and Daniel 
C. V „ with a fraudulent intent, deviſed 
and inſtituted ſaid original proceſs in favour of ſaid 
Laight, againſt ſaid M*Evers above recited, and with- 
out that that the proceedings thereon, were by fraud 
and colluſion between ſaid Verplanks and ſaid Laight, 
to catry into effect the fraudulent deſign of ſaid aſl 
ment, and to defeat the debt of ſaid Apthorp, all in 
manner and form as the 'defendant in his plea in bar 
The defendant affirmed over his plea in bar, and 
the parties were at ifſue thereon to the court. 
The court found that ſaid original fuit in favour of 
faid Lai ht, againſt ſaid M. Evers, was not deviſed and 
inſtitu by ſai Laight, Gulian and Daniel, with a 
- fraudulent intent; and that the ings thereon 
were not ty rio colluſion _ 
planks and ſaid Laight, to into effect u- 
lent debgn of faid allgnment, and to defeat the debe 
of ſaid Apthorp, as the defendant in his and re- 
joinder had alledged. In the courſe of the trial it 
wpeared that the debt due from the defendant to ſaid 
Charles M Evers and company, was the property of 
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. ſaid Charles, by force of an aſſignment made to him 
previous to the ſervice of the original ſuit. | 
In this caſe two queſtions of law were made, vis 
1ſt, Whether the garniſhee might take advantage of 
the fraudulency of the original ſuit and judgment, as 
it reſpected creditors, to avoid paying his debt.—2d, 
Whether; to entitle the plaintiff to recover, he ought 
not to have taken out execution and made demand of 
the garniſhee within ſixty days of the judgment. 
As to the firſt queſtion, whether the garniſhee could 
take advantage of the fraydulency of the original ac- 
tion againſt viewing debtor, to avoid the credi- 
tors ſuit againſt him: The court having found that 
the original ſuit in this caſe was not fraudulent, that 
queſtion was laid out of the caſe. 


As to the ſecond queſtion, whether the execution 
oughtnot to have been taken out and demand made of 
the defendant, ſaid Tomlinſon, within fixty days of the 
Jud : The court were of opinion, that it was 
ighly reaſonable that it ſhould be ſo ; but they con- 
fidered the ſtatute which regulates proceedings of this 
kind, which is, « And if judgment ſhall be rendered 
« for the plaintiff in the original ſuit, all the goods 
« or effects which are in the hands of the a 4 
Kc. to the value of faid judgment, ſhall be lia 
ec and ſubjeQted to the execution granted on ſuch judg- 
« ment towards ſatisfying the — from 
cc time of ſerving the writ or ſummons, aforeſaid, that 
« 1s, the original writ, ſhall be liable and be fecured 
<« in law in the hands of, and may not otherwiſe be 
« diſpoſed of, by ſuch attorney, agent, &c. And in 
ec caſe ſuch attorney, &c. ſhall transfer, remit or con- 
ce vert to his own uſe any of the effects of ſuch ab- 
c ſconding debtor, after the time of his being ſerved 
« with ſaid original writ, againſt ſaid debtor, which 
„ ſaid ſervice, with- 
« in what ſhall ſatisfy the judgment againſt the princi- 
« pal, anova ee Red 
<« and effects of ſuch debtor in his hands to be taken 
« on execution againſt ſaid debtor, for and towards 


) 
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s ſatisfying ſaid judgment; ſo far as will ex- 
« tend, ſhall be hi ONT his own 
« proper or eſtate as much as if it was his own 
cc ebt; and a writ of ſcire facias may be ta- 
« ken out from the clerk of the court, where the judg- 
« ment was given, againſt ſuch attorney, &c. and 
« upon his default of appearance, or refuſal to diſ- 
« cloſe upon oath, what goods and effects of ſuch ab- 
« ſconding debtor are ot were in his hands or poſſeſ- 
« ion, judgment ſhall be entered up againſt him as 
e for his own proper goods and eſtate,” 

Here is no time limited in which execution ſhall be 
taken out and demand made by the creditor of the 
attorney, &c. of the effects of the abſconding debt- 
or's in his hands; nor in which a ſcire facias ſhall be 


taken out againſt ſaid attorney, &c. Where a debt- 


or's perſon 1s attached and committed to priſon for 
want of bail, the law is expreſs that the execution 
muſt be taken out and levied upon the debtor within 
five days after the riſing of the court, &c. or the 
debtor will not be holden. 80 in caſe of bail, the 


execution muſt be taken out, and a non eſt returned 


within. ſixty days or the bail will not be holden, and a 
ſcire facias mult be taken out in twelve months from 


the judgment againſt the bail; ſo where perſonal 
property is attached, the execution muſt be taken out 


and levied within ſixty days, and in caſe of real prop- 
erty it muſt be taken out and levied within four 
months of the judgment, or the property in either of 
the above caſes will not be holden—ſo the law requires, 
that upon all writs of attachment, bond ſhall be giv- 
en; but on ſummons” againſt abſconding debtors, 
which is, as — in the 
hands of the attorney, agent, factor, truſtee or debtor, 
no bond is required—and although it a to the 


court to be highly reaſonable that there ſhould be a law 


of limitation in caſes like to the one under conſideration, 


yet they could not ſay that there was any, which the 


defendant could plead in bar of the plaintiff's right of 
recovering,” or which would juſtify the court in faying 
that the plaintiff ſhould not recover. Judgment was 


2 
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for the plaintiff to recover the effects of 


Charles M.Evers in the hands of ſaid garniſhee which 


the debt he owed to ſaid company, alſo the debt 

owed ſaid Charles in his private capacity. For it 

appeared from the evidence that the debt dite to faid 
company was faid Charles M<Evers, by afhgnment. 


This judgment was afterwards reyerſed by the ſu. 
preme court of errors, in 25 A. D. 1796, upon 
the three following groun 


Firſt, it doth not appear by any any averment in the 
ſcire facias that ſaid Charles M<Evers was an abſent ab- 
ſconding debtor, or that he was ſo deſcribed to be in 
the original proceſs againſt him, when ſaid copies were 
left in ſervice = Ed Tomlinſon, on the 2 Feb- 
ruary, A. D. 1788 ; which it was neceſſary ſhould 


have been averred in the ſcire facias, in order to ren- 


der the garniſhee liable; for this defect in the declara- 
tion, judgment ought to have been for the defendant. 


Secondly, Becauſe j r 
ſaid Charles MRvers at 2 
holden on the 4th Tueſday of January, A. D. 17 
and no execution was taken out until on the 4 
July, A. D. 1789; and no demand —2 — 
defendant, ſaĩd Tomlinſon, until the 8th of October 
A. D. 1789, which was more than fixty days, from 


the judgment, the time limited by ſtatute for perſonal 


property attached to be holden after the judgment, 
and is an unxeaſonable delay; and although the ſtat- 
ute does not provide My expreſs limitation in this 
caſe, yet it is clearly within the reaſon rc pre 


tion in other caſes ſimilar to this. 


Thir „The 1 is apparently juſt, for 
it is rang _- from the le to 
Charles MEvers, and Charles M. Evers and company, 
when it ought to have been only for what the gar- 
niſhee 1 Charles MEvers in his private charac- 


ter and his proportion of the * due to yr er | 
** | 


2 
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John St. Andrews ver/. Michael Lockwood. 


CTION on covenant, dechring that the de- No perſon may 
fendant, as adminiſtrator of Jabez Lockwood, take advantage 
Aby deed dated 21ſt of Oftober A. D. 1785, for al least 
the conſideration of (1, ſell and N plain- r', title, in ad- 
tiff two pieces of land deſcribed in ſaid deed, and cov- vancement of 
enanted and engaged for himſelf, &c. that ſaid Jabez bis own. 
was well ſeiſed, and that he had good right to © "Be od 
&c. alſo engaged for himſelf, &c. to warrant and — 
defend faid lands to the plaintiff, his heirs and aſſigns, ing recorded by 
againſt all claims and demande That the defendant chen hal 
had not kept his covenants ; for that ſaid Jabez was againſt 
not ſeifed of faid lands in Ks K ime, and the de- a later deed al- 
fendant had no right to ſell them, and that Gideon though record- 
Lockwood had fince evinced by judgment of the 6 
county court, that he had a right to about five 
and an half acres of ſaid granted premiſes. 


Plea—That the defendant had kept and perform- 
ed his covenants in ſaid deed, and had good right 
to ſell Haid lands. 4 


The plaintif replied, that on the 15th of June 1772, 
ſaid Jabez Lockwood was well feifed of faid lands, 
and on the ſame day bargained and conveyed the 
fame by deed of that date to Simeon Couch, in mort- 
rages to ſecure the fum of £16-10, and the intereſt, 
paid on the 15th of June 1774—that ſaid fun 
being unpaid on the gth of December A. D. 1789, 
aid Couch ſor the conſideration of £21 lawful mo- 
ney, did releaſe ſaid TIL p to Thaddeus 


— — — - — 
— ——— — 


WAP rr — — 
on o_ * o wv 1 ' of 


——— ͤ ——— — — Ü ß—ꝙͤ— — mmu—2‚ͤyh— 4—ꝓZ —— — —— 2 — . 
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Jabez was not in his 1 — 
ſeiſed of ſaid land, nor had the defendant good ri 
to ſell the ſame, and the defendant had not | 


- covenants. 


The defendant rejained, that his deed ihe * 
tiff mentioned in the declaration, was duly recorded 
on the 1oth day of January 1787, and deed to 
ſaid Couch from ſaid Jabez, dated the 15th of June 
1772, was recorded on the th of January 1790, aud 


not 


| The bbintitr re joined, he admitted the deed from 


the defendant — to have been recorded 
on the 1oth of January nary 2787, andthe deed from ſaid 


Jabez to ſaid Couch not to been put on record 


until the 4th of January r790— Yet that on or about 


the 8th of March 1780, faid Bennet paid to ſaid 
Couch /22 lawful money, which Couch received in 
full of ſaid, mortgage an of ſaid Couch's right there- 
in, and gave his receipt therefor accordingly to ſaid 


Bennet; and thereupon he fold and deliveted to ſaid 
Bennet faid e deed ; and that the defendant 


afterwards, on or about the i 


art and fraud, got ſaid mortgage deed into his hands, 
and wickedly and fraudulently withheld ſaid deed 
from ſaid Couch and Bennet, to prevent its being 


recorded, until the 1 th of June 178 RN. 
mean time, viz. on e eos 1785s. 
defendant then holding ſaid m e deed, w 


he antfully ocncealed town the » ſold: and - 
veyed ſaid lands to the plain 115 . ſet forth in 
the declaration ; ind eite having Eid deed recorded, 


be delivered up ſaid mortgage to faid Bennet, which 
vas recorded as aforeſaid, all in manner and form. 


The defendant rebutted he admitted that Bennet 


paid £22 to Couch, which was due on ſaid mortgage, 
—_— t he paid it with the money of ſaid Jabez 28 


agent and for his uſe, and ſaid Bennet took up ſaid 
mortgage—and after ſaid Jabez's death, he delivered 
the ſame to the defendant as his adminiſtrator q and | 


| thatſaid deed lay in che hands of the defendant "i 


4 


1 


* 
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time it remained there; by the conſent of ſaid Ben- 
net—without that, that on the 10th. of June 1783, 
che defendant artfully and fraudulently got ſaid mort- 
ge deed into his hands, and fraudulently withheld 
the ſame from faid Couch and BO to prevent 
heir grating it recorded, until the 15th of June, 1789 
without that, that the defendant artfully and 
fraudulently concealed ſaid mortgage deed from the 
— the 21 of October 1785, in manner and 
the plaintiff in his ſurrejoinder had alledged. 


The plaintiff furrebutted, that on the 8th of March 
1780, ſaid Couch ſold ſaid premiſes to ſaid Bennet— 
and that in June 1783, the defendant artfully and 
4 er. faid mortgage deed into into his poſ- 

y withheld it from ſaid Bennet 
ind Couch une the the 15th of June 1789, to prevent 


their getting it recorded; and that on ſaid 21ſt of '- 
October 1785, the defendant artfally and . 85 


concealed the exiſterice of ſaid mortgage from 
plaintiff z all in manner and form, &c. 


tiff to recover: 


Te defendant made a motion 6 8 | 


t ſhould be for the defendant, the finding of 


”, ury notwithſtanding. This motion was udged 
to be infuſicient. 15 


By the court If the Undsdelabed in the defend: , 
ant's deed were well veſted in the plaintiff by force of 
ſaid deed, then there certainly is Leon e 


nant, The defendant's deed to the plaintiff, it is 
ee ey; POOLS 
ober 1785, and recorded on the toth of January 
1787. Lockwood's deed to Couch was not 
recorded until the 4th of Jauuary A. Ce pig + 
this, the title at law would be completel veſted in 


7 
Plaintiff, unleſs ſomething is found by the * | 


the pleadings, which ts the 
e y be 


| 4 


Ifue to the jury. The jury found the facts as al | 
leiged inthe phioti furrebuner tnd for the plaln- * 


1 


Z 
F - 


Q. 
5 


ql 
1 


5 


L 


[13 
7 
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The defendants plead, that on the 8th of January 
1781, they duly repreſented ſaid Morchoule's eftate 
inſolvent, to the court of probate—that commiſhoners 
were appointed and fworn, and that the plaintiff exhi- 
bited ſaid note to ſaid commiſſioners before the month 
of February 1782, who found then due on ſaid note 
the ſum of {179-4-9 1-2 and no more, and included 
the fame in their. report of debts found due from faid 
Morehouſeꝰs eſtate to the ſeveral creditors, dated: 21ſt 
February 1782, which report the court of probate ac 
cepted and approved ; and that ſince faid 21ſt of Feb- 
Tuary 1782, and before the impetrati os the pine, 
- tif's writ, they had paid to the plaintiff the Tum of 
£194-49 1-2 lawful money, in full ſatisfaQtion of the 
o found due on ſaid acte, which, the plaintiff had 
— Thephantiff n 2 
Paid on ſaid note mentioned in the defen 
Vos made up of the ſums and dates as follows, vin. 
Loo on the Ich of January 1787 —£37-4-4 U on 


-» 
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ach Auguſt jaar ig 9 the 24th of November | 


1788—L3 in January 1789 —and Z13-0-3 on the 
l 1355 e ee 
1 12 on the 20 1791, w | 
> * e if Preon 
. Re 21ſt of 


February 1782, to make up the ſaid 
ſum of £ 194- 


-2, and which was not in full of 
the ſum be fun dun ld nx, nr of the um found by th 


"Techs a a was given by the defend- 
tis rept of the county — the reply 


Aha pn was inſufficient, ald for the . * 
42 cas | 
* Ervor aſſigned—That the county qpprt & to 
| have adjudged the reply of the ' plaintiff 


Plea—! 


 Judgment——Manifeſt, errar. By the ed 
yments do not amount to the ſum found and report- 


erroneous. 


ſendant, in the ſtate of Vermont, demanding £490 dus mater, 
| of promiſe, for leaving her in 2 and that the ar- 

and marrying another woman, in irect bitrators made 

his promiſe to. marry her, as alledged in 

; which action it was mutually agreed and me wats. 

P be ſubs tiff traverſes, - 

miged to atbiration=—and. that theroupon, the phathF Ss wane: | 


. © e 
- 


1 
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2 
ing ſubmitted and his daughter Polly, of the one part, and Peter Ni. 
3 chols the defendant, for himſelf and ſon Natha- 
made no award, niel of the other part, did on the 11th of December 
and the jury 1792, mutually and ſubmit ſaid action to the 
find that ſaid arbitrament 40 Erl award of Meſſrs. John Beach, 
n abends Gideon Botsford and Nehemiah Strong, Eq rs. to. be 
and for the by them heard and determined according to law, inthe 
plaintiff to re- ſame manner as a court of law might; and the legal 
cover, this is colt to follow ſuit—and each party to have the ſame 
ial if. privilege in the trial in all reſpects as at law. Said ar- 
8 bitrators to meet at the houſe of ſaid Strong, and to 
adjourn as they. ſhould find it expedient, RY 
they made and publiſhed their award * the 5 
the firſt day of January A. D. 1793; John 
and Peter executed to each other th E Ewe @ i 
the tenor and date of the note in ſuit, and delivered 
the ſame to ſaid arbitrators, to oblige them to abide the 
award ſaid arbitrators ſhould 4 in the premiſes, 
FFW * 
Fre A uArs: - | 


- And it was futthir piopoles and agreed Rae ho. 

3 - Sis 2 FR matters of controverſy ſubſiſting 
between ' ſaid parties, provided ſaid John and-Polly 
would explicitly ſtate their claims upon the defendant 
or ſaid Nathaniel, that each might be conſidered and 
determined ſeparately, and the coſt awarded on each 
claim; and that ſaid John and ſaid Polly named their 
claim, viz. iſt, ſaid action at Vermont contained in the 
declaration—2d, an action by ſaid Polly for ſeduction 
and her with child— aC her fait for thakicd- 
ance of ſaid child--which 8 ſeveral matters afore- 
laid were diſtinctly and ſeverally ſubmitted to ſaid ar- 
bitrators to conſider and award upon ſeverally accord - 
ing to law. and in caſe they ſhould award faid Nathan- 
iel to maintain ſaid child, the ſum found ſhould be put 
© Into ſeveral ſmall notes, and preſented to ſaid Nichols 
to ſign, and in caſe he refuſed, the ſum ſo awarded 

| to, pay for ſaid maintenance, ſhould be left 
. ſuch other ſums as they 
- ſhould find for {aid Nichols to pay; and to deliver ſaid 
. note ſo endorſed to fa John, and what. ſym . 
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ey ſhould find for ſaid John or Polly to pay ſhould 
be left due on faid John's note, and to be delivered to 
publiſhed any award in the premiſes, purſuant to the: 


_ The plaintiff replied, that faid parties did ſubmit ſaid 
firſt and third matters of diſpute. as the defendant had 
alledged, and did alſo give power to any one or two 
of faid arbitrators to adjourn z and alſo gave them to 
the Toth of January 1793, to make and publiſh their 
award—and that faid arbitrators met at ſaid Strong's 
| purſuant to ſaid inſtructions, and heard the parties z 
and on ſaid 10th of January publiſhed their award to 
_ faid parties, as follows, viz. that ſaid Nathaniel ſhould 
ay to ſaid Polly in ſatisfaction of faid action, Z'57-6- 
and alſo that he pay for the maintenance of faid 
child to faid Polly, the ſum of (30-79, which was 
put into ſmall notes and preſented to faid Nichols to 
gn, which he refuſed—and faid arbitrators did en- 
dorſe ſaid note down to the ſums ſo found and award- 
ed as aforeſaid, with coft, amounting: to {97-13-4— 
which award they publiſhed on ſaid 10th of January 
to the parties; and that ſaid Peter and Nathaniel, they 
nor either of them, had ever performed ſaid award, 
and ſaid note was endorſed by ſaid arbitrators to the 
ſum of their award, and delivered to the ſaid John, and 
the plaintiff ought not to be barred without. that, that 
faid ſecond article mentioned in the defendant's plea 
+ was ſubmitted to be awarded upon, as a ſeparate diſ- 
The defendant rejoined, that ſaid John Beach went 
to New- Tork, and did not return until late in the 
evening of ſaid roth of January, and faid Strong and 
Botsford met on the 8th, gth and roth of ſaid Janua- 
ty and proceeded in the abſence of ſaid Beach, to he 
and conſider of the matters ſubmitted ; and faid Strong 
held and peruſed certain depoſitions, written minutes, 
and arguments of the plantiff's council, unknown to 
the defendant, and which were never publicly read - 

| before. ſaid arbitrators, from the laſt of December to 
aid roth day of January. That the defendant was aʒt 


os 
a 1 
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faid Strong's all ſaid 8th, gth and roth days of Janua- 
ry, until dark, waiting for ſaid Beach to return, but 
he not returning, the defendant deſired ſaid Strong 
and Botsford to proceed no farther on the matters 
ſubmitted, as it had then become impracticable he 
ſhould have a full hearing on the matters ſubmitted, 


- agreeable to ſaid inſtruftions—and that he never had 


any hearing on ſaid matters ſubmitted mentioned in 


the plantiff s reply before ſaid arbitrators, on ſaid 8th, 


gth and 1oth days of January ; but was precluded 


therefrom by the abſence of ſaid Beach; nor had he 


ever any hearing relative to any bill or bills of coſt. 
Nor did ſaid arbitrators ever preſent to him any notes 
to ſign for the maintenance of ſaid child, according to 
their award in that particular—and: ſaid arbitrators 
proceeded partially to deliver ſaid note to the plaintiff 
withont ever having made and publiſhed any award 
to their inſtructions, which the defendant 
ſaid he, was ready to verify, & c. And the defendant 
further ſaid, that the ſecond claim mentioned in his 
plea in bar, was ſubmitted in manner and form as 
therein ſtated, and put himſelf on the country. 


The plaintiff joined iſſue on the traverſe to the jury, 
and demurred ſpecially for duplicity to the — 
of the defendant᷑ s rejoinder, which concluded with a 

The jury found that faid ſecond claim mentioned in 
the defendant's plea was not ſubmitted, and found for 


the plantiff to recover £97-13-4 damages and his coſt. 
| The defendant made a motion in arreſt that the iſ- 
ſue joined to the jury was immaterial, The court 


* 


gave judgment that, that part of the defendant's re- 
joinder demurred to, was inſufficient, and that the 
motion in arreſt was inſufficient z and that the plan- 


tiff recover, ſorby the whole of the pleadi the plan · 


tiff is intitled to judgment. In this caſe other witneſ- 
ſes beſides the arbitrators were admitted to prove, what | 
the ſubmiſſion was. p | 


. 


A * 
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MOR to 3 a „ of the 
25 court in an action — by vo a 
a promiſe to arm ene 


1 ing, viz. For 
« value received | ren to pay to Zalmon Booth, gilliogs 
OO ny * and five 

« money, 23d of Jan 1792 
A . — 
never performed his promiſe. 


The defendant plead in bar, that ſaid note was 
given for 12/5 and no more; and that the defendant 


onthe 1oth of March 1790, tendered to the 
12/5 and the intereſt, which he refuſed to accept. 


The plaintiff replied, that ſaid note was given for” 
£32-12-5 and that he ought not to be barred without 
t, that ſaid note was given for 12/5 and no more. 


Upon which an iſſue. was joined to the jury And 
the jury found that faid note was not given for 12/5. 
and no more, and for the plupaf ao mmener of 36-45. 
lawful money. 

A motion in arreſt was made an 
immaterial, and that judgment ought to be for the 
defendant. Which motion —— was judged to 
be ſufficient by the county court And that the decla- 

ration of the plaintiff was inſufficient in the law. 


Errors aſſigned—1ſt, That the inne was material 


zd, That the declaration was ſufficient. 
„ erroneous. eee 
* 


| F 
| ty-two, twelve ſhillings and five pence. The word 
pounds, after che words thirty-two, is neceſſarily im- 
plied, and the omiſſion it is clear, was owing to the 
R note-—and che 


* 
- WM 


— + — — — — —— — - 
— FIC. 
— - — 


— — 
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implication. is ſo. clear and , that it is not neceſ- 
ſary it ſhould be averred in the ion more fully 
_ than it is. | 4 | 


Buſh verſe Brant. 


RIT of error to reverſe a judgment of the 
record, s not county court in an action brought by faid 
Byvanks vs. Bild, which action came to the county 
court holden at Danbury, on the laft Tueſday of Feb- 
ruary, A. D. 1793, which was the 28th day, and 
ſet forth a record of the judgment, bearing date the 
28th day of February A. D. 1793, for the ſai eh 
F um of rgb 
Ful 3 2 t ſaid judgment was actuall 
— vs . tk day of alt court, 0 0 
the plaintiff in ſaid ſuit died during the ſetting of ſaid 
court, and before fad judgment was entered up, av 
no executor having to proſecute ſaid action. 
Error aſſigned was, that the county court ren- 
dered judgment in favour of the plaintiff in ſaid action 
after he was dead. | 


| Plea—Nothing erroficous, And jadgiment=—That 
there was W in e 
Plained of. | 
By the'court—The record of the ju "=" 
date che 28th of February, when 25 intiff was 
alive. The averment in the writ of error, that judg- 
ment was not entered up at the time, is an * 
G 


* 5 112 TY 
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1 Church ven Parmele and other. 


ON of treſpaſs, aſſault and battery, commit- 
od mn he of rk 1792. 


KUGUST TERM, A. D. ry; wap | 


The defendants plead ſereraly not vil. Live » military de- | 


linquency, iſſu- 
ts the jury. „Q aſter che law 


The caſe was—the plaintiff was captain of the mili- Peng. 
tary company in Bethlem, and granted and figned it, is Wegaland 
two warrants againſt Samuel Parmele, one dated the void. 
15th of December 1792 ; the other dated the 24th of 
January A. D. 1793—the firſt was directed to N. 

Lambert, orderly ſergeant of the third company in 

the 14th regiment of militia, and was as follows, viz. 

.« Samuel Parmele, belonging to ſaid com- 

'  « pany, and liable by law ta do duty therein, did neg- 
« leQ and refuſe to appear and train, and ſhew his 
« arms, &c. on the 1ſt Monday of May, A. D. 1792, 
having been duly. warned for that purpoſe, and did 

not within twelve days next after ſaid firſt Monday, 
ic make any ſatisfactory excuſe to the . 
- « officer of ſaid company, why he did not attend 
« do his duty—by means whereof he has incurred the 


« penalty of 6f. for non appearance, and 3/. for not 
« ſhewing his arms theſe are therefore to command 


« you,” &c. 


The other warrant was of the ſame tenor, for a de- | 
linquency on the firſt Monday of October A. D. 1792. 


At a general aſſembly holden on the ſecond Thurſ- 1 *& 
day of October, A. D. 1792, the whole code of militia | | 
laws was repeated, and a new one enacted in its room, | 
without making PRI ee * 

quencies.  - 

The plaintifr went to allt in che lerpng of theſe 
warrants, and now offered them as a juſtification for 
what he did in aſſiſting his orderly ſergeant to take ſaid 
Samuel Parmele, which drew upo A him the affault and 

d e; of. Theſe warrants were objected, 


illegal and void; there no law in s. 
i way Re at fem time "they 8 


. becauſe il- * 
EM — pear penalties for military delinquencies , 
"ITE: TENN a 


LACS EY 


* ,' 
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incurred before, and for which warrants had not been 
r manta 
able. | 


A bill 4 was allowed r 
affirmed in the ſupreme court of errors. | 


Barber verſ. Andrews. 


. CIRE FACIAS againſt raid Andrews, as — 
ale out of 78 and factor to Joel Ackly, jun. an i abſconding 
his hands for debtor: He appeared for his principal and made de- 
the coſt he was fence in the original ſuit. The ee court allowed to the 


Kio principal i - defendant, to be deducted out of the monies in his 


the original ac- hands, the coſt he was at in defending his poet” 


Ven. n the original action. 

A book of the CTION on book, for a quantity of flour deliv- 
— ered in A. D. 1778, in the ſtate of New- 
Tok printed to which both parties belonged, 

_—_ . Plea—owe nothing. Iſſue to the jury. 


1 The defendant offered to give in evidence a ftatute 
Karutes. of limitations of the ſtate of New-York, to cut off 
the plaintiffs demand; which he ſaid was in a book 
rinted by Greenleaf, being a book of ſtatutes of 
faid ſtate of New-York. This was objected to, that 
the ſtatute being printed in this book was no evidence 
that it was genuine; and by the court not admitted. 
The court is bound to know the laws of this ſtate, and 
of the United States; but the particular municipal 
lawg.of the particular ſtates, this court are not pre- 
ſumed to kh. They muſt be alledged and proved, 
like any other matters 2 tact or of mound; by oe 
gal authealicated copies. 


N — * 
22 
— 


- 
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| CTION, declaring upon the ſtatute for appoint- An action lies 
A. ns of ſheriffs, &c. That the defendant was a Wo the ſtat- 
con of the town of Sharon, and that on the roth 22 
of Marth 1794, the plaintiff delivered to him an exe- executingawrit 
cution — favor, againſt Simeon Smith for £20- of 83 
15-9 la money dama and (6-11-4 coſt ; da- e 
el the 4th of February * os iſſued on a judg- — 
ment of the ſuperior court, and returnable in 60 days. only. 
That the defendant had never levied or ſerved ſaid ex- 
ecution z and that ſaid judgment and execution re- 
mained unſatisfied, to his damage £36, which he de- 
manded together with the penalties of faid ſtatute im- 
poſed on officers for not doing their duty. 


The defendant demurred to the plaintiff's declapa- 
tion; and judgment that the plaintiff's declaration 
was ſufficient, and for the plaintiff to recover his dam- 
ages. The court did not ſet any fine upon the officer. 

exception taken under the demurrer was, that the 
ſtatute on which this proſecution was founded, ex- 
| tended not to executions, but to writs on mean proceſs. | 
By the court—This declaration is in uſual form 
againſt the defendant, for not doing his-duty upon a 
certain writ of execution, whereby the plaintiff ſays 
he is damnified £36—this he demands; and alfo 
makes a demand that the court would ſet a fine upon 
the defendant. Whether this be a caſe in which the 
court will fine the defendant or not, it is very clear, 
that the plaintiff has ſhewn enough to entitle him to 
his damages—but the court do not at preſent ſee rea- 
ſon for making the diſtin Aion contended for by the 
defendant. ſtatute is that ſheriffs and conſtables | 
ſhall receive alt manner of writs; and any perſon de- | 2 
livering any writ, may demand a receipt, and if any =. 
ſheriff or conſtable ſhall not execute the writ, Ke. * 
on complaint made to the court to Whiel it was re- 
turnable, the court may ſet a ſuitable Hine en him: | 
No diſtinction is made by the ſtatute, between writs * 
of execution and other writs. | | | * 


* - Gul 
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Guernſey verſ. Morſe, | 
CTION of affault and battery. Plea—Not 
2 2 A guilty. Ide to the jury. 


1 In this caſe a queſtion was made to the court, whe- 
the 2 ther the defendant ma give in evidence any words 
tion, to what ſpoken by the nlaintif; previous to the time of the 
bappenedat the aſſault, in order to ſhow a provocation. 15 | 


„ By th H ſs it be tain 
| N the court He may „ unleſs it to explain 
it would otherwiſe 


ſomething which was ther : 
be unintelligible to the tryers. 


_ Johnſon, &c. 2 1 


Salt of a CTION on covenants in a deed, * that 
iece of land the defendant in and by a certain deed, dated 


— contain the 20th day of March A. D. 1784, and 
— fold to Archibald Johnſon, deceaſed; fat of the 


cord of a deed Plaintiff, ſeveral pieces of land; which Was, 
_— — : that for the conſideration of five —— and 
9 o pounds, the defendant bargained and ſold ſeveral pieces 
ud ner fo. of land to ſaid Archibald Johnſon—firſt piece contain- 
port an action ing eighty acres more or leſs, which was deeded to the 
on = coven- defendant by his father Jonathan Moor, late deceaſed, 
ur art on the 18th day of Auguſt A. D. 7 Wad0ns and recorded 
the land falls in Saliſbury, third book of records 
ſhort of the 342 and 343. One other piece —— 
OY nn acres, deeded to him by Joſeph Williams, on the g th 
preſſed. * of November A. D. 1764, and recorded in Saliſbury, 
| fourth book of records, page 64. And four pieces diſ- 
tributed to the defendant ont of his ſaid father's eſtate, 
containing ſeventy three acres and twenty eight rods 
of land, as may be ſeen in the records of the court of 
' Probate for Sharon diſtrict. Alſo one other piece, 
containing thirty acres and one hundred and two'rods 
of land, coriveyed to him by his faid father on the 
28th day of March A. D. 1764, and recorded in _ 
iſbury, urch book of records for deeds, page 31, be- 
ing all the lands he owned in Saliſbury—and in and 
by ſaid deed the defendant covenanted that he was 
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well ſeiled, and had good right to. ſell in manger a. 
foreſaid; and that the ſame was free of incumbrances. 


e to warrant the above granted premi- 


8. | 
The breaches aſſigned were, that faid fifteen acre 
piece contained but twelve acres ; that ſaid four pieces 
of land faid to contain ſeventy three acres and twenty 
eight rods, contained but ſixty five acres ; that ſaid 
iece which was ſaid to contain thirty acres and one 
— and two rods, contained only twenty five a- 
eres 3 ſo that ſaid pieces of land fell ſhort ſixteen 
aeres in the whole, of the quantity warranted in faid 
deed—and the defendant had failed to keep his cove- 
pants in faid deed, 
The defendant demurred to the declaration. And 
judgment That the declaration was inſufficient. 


By the court—The deed contains no expreſs cove- 
nants as to the quantity of any of the pieces of land 
conveyed; but is of one piece of land containing fifteen 
acres, which was deeded to the defendant by Joſeph 
Williams, on the 5th of November 1764, and record- 
ed in Saliſbury book of records. The purchaſer is 
referred to Joſeph Williams's deed for the deſcription 
of the land ; and all that is comprehended in that 
deed was conveyed to the plaintiff. The ſame rea- 
ſoning applies to the other pieces of land; the deed 
of the four pieces of land diſtributed to him out of 
his father's eſtate, refers to the records of the court of 
probate 3 and faid four pieces of land ſo convey- 
ed are faid to contain ſeventy three acres and twen- 
ty eight rods; but there is no covenant that they 
contained ſo much, - ſo far from it that the grantee 
is referred to the records of the court of probate to 
find the quantity—and ſo of the thirty acre piece re- 
ference is. made to his father's deed for the deſcription 
of the land. Whenever a deed is given of a piece of a.” 
land contained in another deed, with a reference to the 
other deed, the land contained in the deed referred 
to, is the land granted, however the quantity may be 
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miſcalled, unleſs there is an expreſs warranty the 1 
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Hariford County, September Term, A. D. 1793. 
' The verdid CTION of ejectment for two pieces of land, 


— 1 | particularly deſcribed in the declaration. 
is put in iſſue, The defendant plead generally that he had done no 
wrong or diſſei EE | 


Iſſue to the jury—and verdict that the defendant 
had done wrong and diſſeiſin to the plaintiff, as to one 
piece of the land particularly deſcribed in the verdict, 
and found for the plaintiff to recover the ſeiſin and 
poſſeſſion of ſaid piece of land. But the jury in their 
verdict made no mention of the other piece of land; 


a motion in arreſt was made that the verdiQ ought to 


have anſwered the iſſue as to both pieces of land. 
Judgment, that the motion in arreſt was ſufficient, 
and a repleader ordered. 3 Salk. 373. 


By the court The verdict muſt he an anſwer to 
the whole of the matters put in iſſue; the jury have 
found that the defendant bad done wrong and difſei- 
fin as to a part of the land, as to the other piece of 

wie land they are filent ; whereas they ought by their 
| verdict to have anſwered that part of the iflue. 
Root's Rep. 1 vol. p. 163. Scot vs. Turner. 


Daniel Sheldon, &c. children and heirs of Dan- 
iel Sheldon, deceaſed verſ. Joſeph Wood- 
_ and the heirs of Iſaac Sheldon, de- 


Lands pledg- FYETITION in chancery, ſhewing that ſaid Dan- 


. — iel, deceaſed, on the 6th of January, A. D. 


money by an 1771, borrowed of John Robbins {46 lawful money, 


abſolute deed, and to ſecure the payment, he gave a deed of ſixteen 


upon a parol acres of land to ſaid Robbins, worth {160 ; the con- 


they _ * ſideration expreſſed in faid deed being £ 46 lawtul 
redeemed by money, and was and 1s the only conſideration of ſaid 


payment of the deed ; that it was the intent and underſtanding. of 


n 
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” 
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both ſaid Daniel and faid John, that ſaid deed was money—after 
only for ſecurity, and to be given back or ſaid land re- — > or 
ed, upon ſaid m intereſt being paid ; and — 2 


in confidence of ſaid John's integrity, ſaid Daniel knowing of fais 


gave ſaid deed without any written condition being agreement. re- 
annexed to it or taking a defeaſance. That in 1 
1771, ſaid Daniel was taken ſick and languiſhed until ground of ſaid 
the 8th of „ 1772, when he died, leaving the parol agree- 
itioners Lucy the preſent wife of ſaid Wood- "ves agen 
n ge, in their minority. , ; heirs, they be- 
That on the ad of November, A. D. 1772, ad- wo Supa mma 
miniſtration of ſaid Dagiel's eſtate was granted to ſaid himſcif—he 
Iaac Sheldon; upon which he took the eſtate of ſaid will be compel- 
Daniel into his hands, amounting to more than 200, — en þ 
and being wy acquainted with the aforeſaid facts, lande te ik 
on the 13th of February 1773, applied to ſaid Rob- heirs, upon be- 
bins, for a releaſe of ſaid 16 acres of land, upon his ing paid what 
paying the ſum loaned, and the intereſt 3 and to en- nn him on 
orce upon ſaid Robbins his claim, he urged the un- advancement 
derſtanding between him and ſaid Daniel, at the time ſor the lands 
of ing ſaid deed, | and that he was acting for 
ſaid minor heirs, and for their uſe and benefit, and 
the damage it would be to their eſtate, if it ſhould be 
refuſed. - And faid Robbins, conſcious of the juſtice 
of the claim, as it reſpected ſaid Daniel's heirs, and 
recognizing faid agreement, and confiding in faid 
_ Fran would convey ſaid eſtate to faid N 
vhen they ſhould come of age, upon being reimbur- 
ſed the ſum he ſhould pay, a4 on 2 apes 4 Febru- 
ary make and execute to the ſaid Iſaac a deed of re- 
leaſe or quitclaim of all his right, title and intereſt in 
and to ſaid 16 acres of land, upon ſaid Ifaac's payin 
to him the ſum loaned to ſaid Daniel and the intere 
only. Upon which ſaid Iſaac entered gon ſaid land 
and took the improvement until his death, which hap- 
pened in April 1786, which was worth £12 per an- 
num; and upon his death ſaid land was entered upon 
1 widow, and afterwards diſtributed among ſaid 
e's heirs; whereby the petitioners were deprived of 
the ſame—praying that upon the petitioners paying 
whatever ſhould be found juſtly due to ſaid Iſaac's eſ- 
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Robbins, the heirs of ſ 
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tate for the money paid by him as aforeſaid to ſaid 
. 
vey to the petitioners faid 16 acres of land. 
Jo this petition a demurter was given, by way of 
abatement. In arguin . 


ed by the reſpondents that this was an ahſolute eſtate 
in ſaid Robbins, and not redeemable by ſaid. Daniel 


or his heirs, and that ſaid Iſaac purchaſed and held it 


28 an abſolute eſtate, to himſelf and heirs. 
Judgment—That the petition was ſufficient. 


b V3 
By the court Under this; demurrer thing 
that is well and ſufficiently alledged rage Scone 
The agreement between ſaid Daniel and faid Robbins, 
is ſtated to be by parol, and although faid Daniel had 


no remedy againſt ſaid Robbins in law or equity, and 

_ + muſt rely entirely on his honor and conſcience; yet ſaid 

Robbins having acknowledged faid agreement, and his 

©, obligation to perform it, and in fact Ving carried. it in- 


to execution, by releaſing ſaid land to ſaid Iſaac, as the 


friend and truſtee of ſaid minor children, and fox their 


uſe and benefit, - upon the ſaid Iſaac's having claimed 


it for them, and for their uſe ; and on that conſidera- 
tion only he had obtained a deed as is alledged in ſaid 


petition. The agreement made by ſaid Daniel with 


laid Robbins is by him confeſſed. and executed, by gi 


ing the deed to ſaid Iſaac as aforeſaid ; and for 

Iſaac to repreſent to ſaid Robbins that he was the 
friend of ſaid minors, and acting wholly for their be- 
nefit, and thereby obtain the land from ſaid Robbins, 
as is ſtated in ſaid petition, when he was getting it for 
himſelf, without ſuffering them to have the benefit of 


it, was a groſs fraud and breach of truſt, practiſed upon 


laid Robbins, to the prejudice of ſaid heirs, againſt 


: which they ought to be relieved. 68 


pon the trial of the petition the petitioners offered 


the depoſition of the ſaid John Robbins, to prove the 


facts alledged in the petition. This was objected to, 
both on common law principles, and on the ground of 


che ſtatute—rſt, becauſe no parol evidence was ad- 


miſſible to contradict or explain a deed—2d, that 


a DTc=-. 1 . ** 
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John Robbins was a party to both the deeds. The 
one he gave to Iſaac Sheldon was a quit-claim . 
z 
date his on deed. 


By che edurt The depeſition may be admitted; btʒ 
John Robbins“ confeſſing that the deed from Daniel 


Sheldon to him was in nature of a mortgage, that the 


land was to be reconveyed upon his being paid his prin- 
cipal and intereſt ; and his actually doing this, as he 
in fact did, by the quit-claim deed he gave to ſaid Ifaac ; 
Sheldon, all the miſchiefs are avoided, which the 
ſtatute was deſigned to prevent—and his teſtimony 
does not contradict hiff deed” to ſaid Iſaac 3 for whe- 
ther ſaid Iſaac obtained the deed from ſaid Robbins in 
behalf of the heirs of his brother Daniel, and for theit 
uſe, or for himſelf," the deed has its full operation. 


In either caſe ſaid Tfaac is com pletely" yeſted with the 


1 , 


legal eſtate, and this is admitted by the petition—any 
theſe are queſtions of fact; if the firſt, it was a f 
iſed upon Robbins in order to obtain the deed bo” 
elf; and equity will conſider ſaid Iſaac as a truſ- 
tee to ſaid heirs, and holding ſaid eſtate for their uſe, 
— he declared himſelf when he obtained ſaid deed. A 

of exc was filed admitting any pa- 
rol arena pre — fig Robbins. "The 
petition was heard and granted. This decree was 
armed in the ſupreme court of errors. AS. 


Harriſon Gray verſe Webb and wife. 


| N for a forecloſure of de equity of ee 
P redemption in certain mortgaged premiſes. "the equity of 


An interlocutory decree paſſed laſt court for — 
examination of the petitioner on oath ; which had not death of the pes 
been executed, his reſidence being in Great Britain; titioner. 
and ſince the laſt continuance ſaid Gray had deceaſed. 
A queſtion was made whether the ſuit. was abated, 
333 
B L 1 | | | , 


| 
1 
1 
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CTION of indebitatus aGumpfit for ii 
and received of Woodruff and Kilborn on the 


Fiea— non aſſumpſit. facto the jury. 


on the note— In July A. D. 1788, Lemuel Roberts, was poſſeſſed 
m——_— of a note given by ſaid Woodruff and Kilborn, to Ti- 
ſampſit will lie mothy Moſes, for {50 lawful money, on intereſt, da- 
to recover the 906 3575 << Ange 1706, yanck. way Bt Property 
— d Lemuel—ſaid Lemuel delivered this note to 
8 faid James Roberts, with his name ſigned blank on 
to prove the the back of it ; this note afterwards came into the 
conſideration bands of faid Lemme), and was handed over to Alexan- 


5 county court. —— 788, ſaid Lemuel wrote 
2 ſaid note to the 


defendant, or the avails of it, and warranted ſaid note 
to be good and collectable. Further, the defendant 
after he had received the money on ſaid note, anda ſuit 
was commenced againſt him for it, got the note out of 
Litchfield court files, and filled the blank over ſaid 
Lemuel's name with an'affignment of faid note to him- 
elf with warranty. This all appeared on the trial. 
It was alſo admitted that the defendant had received 
the money of ſaid. Woodruff and Kilborn. | 


The plaintiff offered parol evidence to prove that 
this note was delivered to the defendant for no other 
conſideration but to indemnify him againſt a--certain 
bond, the defendant had given for faid Lemuel, reſ- 
pecting ſome ſuits in the la 3 and that all thoſe mat- 
ters were ſettled by ſaid Lemuel, and the defendant 
had been fully indemnified, long oY 
aid money; and that the conſideration for 


„* * 
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ſaid note was delivered, and made over to the defend. 
ant, had wholly failed. 

This evidence wasobjetted to by the defletdant, be- 
cauſe it would go to contradiẽt written evidence, by 
parol. The evidence was admitted. BIT 


ent of the writin 
faid note was de vered and affigned 

had failed, and that the defendant had no right in juſ- 
tice and good conſcience, to have and hold faid mo- 


INN e 


ue an what and the endorſee has no 


and yexationa foe deferting ther to be bRat, 
debtors, and ſerved. the . 

2 y of December, A. D. 

he recovered judgment a- 


n 


This judg- 
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ant, and ſaid execution was duly returned non eſt in- 
ventus, within fixty days, and faid judgment and 
execution eee e yore. 


dy againſt the defendant. 


The defendant plead in bar of any recovery recovery againlt 
him in this ſuit ; that the original action 1 8 t by 
faid Stanly againſt ſaid Rowe, Corp and Fs 
of which the defendant was ſerved with a copy, 

an action founded on a tort, in which he 

them with having proſecuted him in the law unjuſtly, - 
with a malicious and vexatious ſuit ; and was not for 
any debt or duty founded on contract, and ſet forth the 
action; that the ſtatute did not extend to ſuch a caſe, 
but was only to enable creditors to recover debts due 
from their abſconding debtors, out of the hands of 
their agents, attornies, truſtees or debtors, and did 
not extend to enable any perſon to recover damages 
out of the effects of a eee eee 
treſpaſſes committed by him. 2 


Tube plaintiff demurred to the defendant's plea in 
bar. And judgment of the court, that the W 
ant's plea in bar was inſufficient. 


By the court—The ſtatute on which this procefork s 
founded, is a remedial law, made to proyide a farther 
remedy in fayor of perſons having demands upon 
others, than is provided by the general law of attach- 
ments—by. that ſtatute the plaintiff, could take hold of 
nothing but the viſible property of the defendant, or 
his perſon, whereby there might, and often was, a fail- 
ure of juſtice ; for perſons with a view of f 
others would conceal their effects in the hands of an 
agent ar truſtee; or in the hands of a debtor, and ab- 
ſcond i; ſo that neither their effects or perſon could be 
got at. To remedy this miſchief, the law entitled, 
an add for the x of eden out of the eſtate or 
effects of abſent or . | 


"This ſtatute is evidently deigned 11 
wilchicf which exiſted previous to 91 N of 
And the only queſtion is whether it meant to provide 


3 compleat and perfect remedy, or only a partial one ? 


* 
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Reaſon 235 juſtice require that it ſhould be perfect, 
and extend to all caſes; for the man who has had his 
bones broken, his property taken from him, or de- 
ſtroyed, has as juſt a title to compenſation in damages 
by law as the obligee in a bond has to the money due 
by it, and is enti ed to the ſame legal means of ecur- 
ing and recovering it. And the only objection to 
this, ariſes from the terms creditor and debtor, made 
uſe of in the title, the ble, and in the act itſelf, 
It is entitled an e 

the effects of abſconding debtors. 


The preamble is, forthe heter preventing fraud, 
&c.. ſometimes practiſed by ill-minded debtors, h 
. —ͤ — others, 


with intent thereby to defeat their creditors of their 


juſt daes. And it is enacted, that it ſhall and 
lawful for any creditor to cauſe the lands and 
fects of his abſent or abſconding debtor to be attached, 
&c. and where no lands, &c. of an abſent abſconding 
debtor in the hands of his attorney, &c. ſhall be ex- 
to view, or can be found or come at, ſo as to be 
attached, it ſhall and may be lawful for any creditor, 
to bring his action againſt his abſent, abſco debtor 
to recover his dues. | 
| Remedial ſtatutes ind ſtatutes made for the preven- 
tion of fraud, are to be conſtrued liberally and benefi- 


cially, in advancement of the remedy, and for the ſup- 
pre on of the miſchief——this ſatu Fe of th 


nature of both. 


What is the 
underſtanding ? In a ſtrict literal ſenſe it is he who vo- 
luntarily truſts or gives credit to another, for a ſum of 
money or other property, upon bond, bill, note, book, 
or ſimple contract. In a. more liberal ſenſe he is a 
ee je an a legal demand upon another, for 
perty which has go rot into the hands 
7 — e 5 his conſent, by " miſtake or acci- 
dent, which he is entitled to have, or to a compenſa- 
9 for, ee an e 
A 4 | 


recovery of debts out of 


o of the cm 9 


N 
| 
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In the more general and extenGve ſenſe of the term; 
he is a creditor, who has a ri right by law to demand 
and recover of another a ſum ot money on any account 
whatever. If a man takes another's purſe; or ano- 
ther's horſe, or deſtroys another o timber and 
the like, the perſon injured has a right to demand and 
to recover. a juſt compenſation for. his 

cauſe in the firſt place it is juſt; and in the ſecond 
place, the law creates an obligation upon him to 
make ſuch compenſation. And e upon 2 
r ſtolen or 
taken in treſpaſs, e oods are 
obtained by zur; cats difference is, 4. Ee 
„ 
the law will give not only compenſation for 


taken or deſtroyed, but in addition will 3 
for the tort or injury. This caſe” wed an' ation 


brought by Stanly againſt and company, for 2 
veratos ut in hi eee ee 
nr eee 
in this action he claimed and recovered for Bar 
ments which had not been applied, and alſo an 
tional fam for the 'vexation—for the pa PR 
which had not been applied, he might have 
action of indibitatus aſfumpſit. Tre form of che ori- 
eee not only that (he was 2 creditor, 
that the defendants were debtors, for the payments 


which had not been God, and damages INE 20095 
cred for them. ** 4 


113 owes another any thing 0 
one. who is under obligati 


e agg = vert in Ave" meant 
and intended to be underſtood by the Ratute 3 for the 
expreſſions are, any creditor may bring his action a- 

gainſt his abſent or 3 z to recover his 
dues, where no property can be come at ſo as to be 
attached ; at the ſame time the diſtinQion is ever to 
n o 
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which ariſe from breach of contract, expreſs or im- 
plied, and thoſe which ariſe from à tort ; this is ne- 
ceſſary, for the ſake of both form and ſubſtance ; yet 


he CBI EINER: gone 


en to the terms uſed in the ſtatute, 


If the obj of the ſtituts was to provide a reme- 

againſt or concealed of per- 
2 abſconded, in the hands of 8 &c. 
in all caſes as extenſively, as before was provided by 
attachment againſt the viſible effects of not 
abſconded, * and there is ſcarcely room for a doubt 
but what 3 object of the ſtatute; then 


this caſe is clearly within the reaſon and the terms of 


the Fees, and N *creditor and debtor in the 
te mean any perſon who has a legal demand upon 
another, and any one who is liable to ſuch demand. 


- The reaſon of the law is the life of the law, and 
caſe that is within the ſame reaſon, is within 
„ And although not within the letter of 
And fo the ſupreme court of errors have 


, 


| gment 
in 2 Jane A. D. 1797s for the IE. rea- 


ing debtors, were ſuch in the ſenſe of the ftatute 
above referred to, or not? If they were, then their 
09h, or effects in the hands of Jacob Ogden the 
fendant, in the ſcire facias, were holden to reſpond 
the 3 judgment as far they mi ght extend, and his plea 
i bur Could be ine vs adjudged by the fupe- 
rior court—otherwiſe they were not din; a his 


* bar was good por Spoon That Rowlet, | 


was r in tlie ebreme court 
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Corp and company, were abſent or out of the ſtate 
when the action Ot them was commenced, and 
for ought appears ever ſince," there can be no doubt; 
but whether they were debtors in the ſenſe of the ſtat. 
ute, is preciſely the "queſtion. Io determine this, 
we muſt attend to the nature of the action brought 
againſt them. The declaration ſtates Ne he 
the plaintiff had been a merchant and had lived by 
the profits of his buſineſs—that in the courſe of trade, 
he became indebted to the defendants in the ſum of 
L, 526-6-7 New-York currency That on the 23d day 
of September A. D. 1788, he had ſecured the bal- 
ance by his note of hand payable in four months,— 
that before the 21ſt day of December A. D. 1789, he 
had nearly paid it, - that before that day, the note be- 
ing nearly paid, the defendants demanded better ſe- 
curity, and threatened to attach his goods in his ſtore, 
if he refuſed. That in conſideration of delay of pay- 
ment and forbearance of ſuits, he mortgaged his lands 
to the defendants on ſaid 21ſt day of December A. D. 
1789, as collateral ſecurity, defeaſable on paying ge 
note within twelve months, from the date of the deed; 
— that in conſideration thereof, the defendants under- 
took and promiſed to give delay of payment, and to for- 
bear ſuits on ſaid note; yet maliciouſly and fraudu- 
lently contriving to RG” and ruin the plaintiff, they 
then unmediately prayed out a writ of attachment and 
attached his goods to the amount of £700 lawful 
money, though they well knew there was little or no- 
ching due on ſaid note, which, he ſays was in itſelf 
oppreſſive and exhorbitant. That his goods were 
detained from him, by which he was greatly diſtreſs- 
ed and almoſt ruined, before the 25th of April A. D. 
1790, when the defendants by letter engaged to releaſe 
the goods to the plaintiff, if he would give his note for 

the balance, being, as they ſaid, {285-17-3 New- 
York currency, and alſo pay the colt which had ariſ- 
en. That he conſented to the propoſal and executed 
and tendered his note for that ſum, and £7-10 lawful 
money coſt, which was the whole that had ariſen 3 
| that they refuſed to accept the ſum, and detained the 

aforeſaid goods until the 1gth day of September A. P. 
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1790; and that by means of which 8 
pre doings of the defendants, the plaintiff had 
ſuffered the loſs of credit, and ruined in his affairs to 


Rl Og OD OP nngs &c. 


On the fulleſt view of this declaration, it ſeems 
ſomewhat doubtful, whether the action is grounded 
on contract or on tort, or on both. There is a prom- 
iſe, and a conſideration ſet up; but no direct breach 
of promiſe is ayerred ; the plaintiff certainly confid- 
ered and called it an action of treſpaſs on tlie caſe, 
and the giſt of the action ſeems to be a malicious and 
fraudulent deſign to injure and oppreſs ; or in other 
words, actual oppreſſion and injury exerciſed and in- 
lifted with fraud and malice, Its moſt prominent 
features ſeem therefore to place it in the family of 
torts ; but whether it be- grounded on contract or 


tort, or on both, one thing is certain, that it ſounds 


merely in damages, and is not grounded on debt as 
the word is underſtood in common parlance. 

this caſe the damages to be recovered is determined 
Wholly by the diſcretion. of the court, and cannot be 
reduced to a ſum certain, by a nf viſible data exiſting 
in the nature of the 8 A elf z the damages are 


merely conſoquential, and muſt be collected by the 
court as well as may be, not only from circumſtances 


and events which exiſt, put from thoſe which there is 


good reaſon to believe will exiſt in future, perhaps du- 


ting the life of the plaintiff- 


Ie is not every demand which ons man makes upon 
„„ of law, that can in common par- 
lance be called a debt; nor do the to every 
fait ſtand in the cortelative ſituation debtor and cre- 
ditor, ee e 82 > for inſtance, in trover, 


treſpaſs, flander, or in any action ded on tort, or 
= action which ſounds — 9 — de 
Debt in common ſpeech involves the idea of 2 ſum 


tertain, and definite, as a ſum due by bond, note, 
book, Kc. or that can be made certain and definite 


by data ariſing out of the tranſaQtion itſelf—as where 
2 r 3 M m 8 x, 5 


| 
| 
; 
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the ſum ariſes on delivery of goods to account, &e. 
nor is this action grounded on debt, as the term is tech- 
nieally underſtood, nor indeed does the common and 
technical uſe of the word differ much, if at all. A 
demand like this could not be received and allowed by 
* commiſſioners againſt an eſtate repreſented inſolvent, 
but they certainly have a right to allow all debts due 
from ſuch an eſtate. Neither could it be proved be- 
fore commiſſioners of bankrupts, where the demand 
is againſt the bankrupt ; nor could it be recovered by 
ſuch commiſhoners where the demand was due the 
bankrupt ; and this has in effect been ſettled by the 
ſuperior court in this very caſe, in over-ruling the 
plea in abatement, which Rowlet, Corp, &c. put into 
this action, grounded on the inſolvency of the plain- 
tiff, and the commiſſion of bankruptcy which had been 
thereon by the general aflembly ; the princi- 
ple of which plea ſeems to have been, that it belonged 
excluſively to the commiſſioners who were by the act 
appointing them, authoriſed in their own names, to ſue 
and purſue to final judgment and execution, all the 
credits of the plaintiff, The act authoriſing the com- 
miſſioners to ſue for all credits due the bankrupt, or 
which is the ſame thing for all debts due from others 
to him, and therefore his proceſs ought to abate, he 
being dead in law, as to maintaining this action; but 
the ſuperior court adjudged that he might maintain 
this action, which was the ſame as to adjudge that the 
action was not brought to recover a debt due from the 
defendants—the conſequence is, that the defendants in 
the original action were not debtors, either in com- 
mon underſtanding, or in contemplation of law ; un- 
leſs indeed they are to be conſidered ſuch by the true 
conſtruQtion of the ſtatute aforeſaid. ſtatute 
makes proviſion for ſecuring goods or effects in the 
hands of the attorney, factor, agent or truſtee of ab- 
ſent or abſconding debtors in terms, and of none elſe. 
The onl queſtion that remains then is, whether the 
courts of law can give the ſtatute a liberal conſtruc- 
tion, or can it beyond the letter of it. 


If it ſhould be urged that this is a remedial ſtatute 
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and that it ought to receive ſuch a conſtruction as to 

t the miſchief and to advance the remedy, in 
caſes which come within the equity, though not 
within the letter of it ! The anſwer is, that the rem- 
edy provided by the ſtatute is affected by abridging 
the common law rights of both creditor and debtor ; 
of the creditor, in preventing his calling upon his 
debtor, factor, agent, &c. for his debts or effects; and 


of the debtor, factor, agent, &c. in preventing his 


accounting and exonerating himſelf with his creditor 
or principal, according to the nature of his contract 
and the courſe of the common law ; and in ſubject- 
ing the one to loſs by delay of payment, and the other 
by accumulation of intereſt, or to hazard and riſk 
ariſing from oppoſing claims upon him, created by the 
| ſtatute ; and from the dubious operation of the ſtat- 
ute, which he muſt underſtand, at his peril, though 
his learning, and abilities may be- very inadequate to 
it. This being the caſe the ſtatute muſt be conſtrued 
ſtrictly, for the rights of men muſt not be taken 
away by implication, or conſtruction, without ex- 
2 and it would be no leſs arbi- 
trary for the courts of law to extend the ſtatute and 
to ſpread it over caſes not literally within it, than tt 
would have been to adopt by their own authority the 
ent proviſions of it, in caſe the ſtatute had never 
n made. | 93 


A CTION of indebitatus aſſumpſit, declaring that 
on the 2oth day of April A. D. 1789, Joſeph 
P 


Where an ac. 
tion of account 
and not aſſump» 
in, Silas Pepoon, ezer Kingſbury, and Wil- fit ſhould be 


liam Walker, executed to the plaintiff and defendant brought. 


their note, in the words following, viz. We the 
ct ſubſcribers, for value received, jointly and +'arhe: 
« promiſe to Pay unto Mefirs. William Wadfw 


Proof of ſpe» * 
cial circumſtan» £ 
ces not admit - 

ted to prove a 


and Samuel i , or their order, three thou- general action 


4 ſand fix hundred and nine pounds, fourteen ſh 
lings and ſeven pence lawful money, in twelve 
months, with the lawful intereſt. Dated the 20th 
of April A D. 1789.“ | | 


"nM 


"1 of indebitatus, 


5 
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That ſaid note was intruſted with the defendant, 
and that on the iſt of July A. D. 1790, he applied to 
the promiſors in ſaid note, and they paid him the full 
contents of ſaid note, with the intereſt, amounting to 
£ 3867-17 lawful money, which the defendant re- 
ceived, and then delivered up ſaid note to the . 
ors to be cancelled; whereby the defendant became 
indebted to the plaintiff the ſum of ( 1933-18-6, be- 
ing the one half of the ſum had and received on ſaid 
note for his uſe; and thereupon he became liable to pay 
the ſame to the plaintiff, and being ſo liable and in- 


debted, aſſumed and promiſed. 


Plea Non aſſumpſit. Iſſue to the jury. 


The plaintiff to make out his caſe ſtated, that the 
aintiff and defendant were jointly bound to H. 
pion, Eſq. in the aforeſaid ſum, for faid Chapin 


. and others, and that ſaid note was taken for their in- 
demnity ; and that the defendant being intruſted with 


the keeping of ſaid note, had received the greater part 
of the money due thereon, and delivered up ſaid note, 
and had not paid ſaid Champion the whole of his 
debt ; but that the plaintiff had been compelled to pay 
in land and otherwiſe, to ſaid Champion, about FZ 500, 
which the defendant ought to refund to him. 


Objection was then made by the defendant to the 
laintiff's proving this ſtatement, in order to make out 
is caſe. 1, That the plaintiff and defendant were 

Joint owners of the note, and the monies received 
thereon, and that an action of account and not inde- 
bitatus aſſumpſit was the proper action. ad, It would 
lead the court into a lengthy examination of an ac- 
count between faid parties, in which the defendant 
had right to his oath ; for in collecting ſaid monies 
and delivering up ſaid note, the defendant acted as at- 
torney.to the plaintiff, -* | e 

By the court— The plaintiff cannot make out his 
caſe by proving the ſtating he has made for it would 
2 lead the court into a lengthy examination 
and adjuſtment of the accounts between the parties, 
being the proper buſineſs of auditors. 


a rr nr tt io. Sond tes a. mig 
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Windham County, September Term, A. D. 1795. 
Samuel Caſey verſ. John Caſey. 


CTION on note, dated January 28th, 1785, 
for Z 100, payable to plaintiff or order. 


| Plea in bar—That on the 18th of September 1794, 


A lai tiff 
may diſcharge 
an action in bis 
name, brought 
upon a note, 


the plaintiff made and executed to the defendant a notwithſtand- 


certain writing or diſcharge as follows, viz. <« Be it 
« known unto all whom it may concern, that my 
« brother John Caſey of Weſt Greenwich, has this 
« day ſettled with me, and we find a balance due me 
« of ten ſhillings, which I have this day received, 
« which is in full of all demands I have againſt him, 
« either by bond, note, book, account, judgment of 
« court, or execution, or demand of what name or 
“nature ſoever, from the beginning of the world to 
« this date. Samuel Caſey.” Whereby the deferid- 
ant was wholly exonerated and diſcharged from faid 
note, 4 
The plaintiff replied, that long before the date of 
the plaintiff's writ, and date of faid diſcharge, faid 
note was for a valuable conſideration aſſigned to John 
Hazzard and Ruth Caſey, whereby the property of 
ſaid note was veſted in them—Soon after which, ſaid 
Samuel Caſey became bankrupt and fled to Nova 
Scotia, to avoid his ' creditors ; and that ſaid aſſign- 
ment was made at Weſt Greenwich in the ſtate of 
Rhode Iſland, where all the parties lived, and by the 
then exiſting lays of that ſtate, ſaid note was nego- 
tiable and ation ſuſtainable thereon in the 
name of the \aſſignee ; of all which the defendant 
had due notice, before the date and ſervice of the 
plaintiff s writ; yet the defendant with deſign to de- 
fraud ſaid aſſignees, after the commencement of this 
ſuit, purſued faid Samuel to Nova Scotia, where he 
procured ſaid Samuel to execute ſaid diſcharge by 
fraud, for the purpoſe of depriving the aſſignees of 
Po juſt property, without paying any thing there- 
or, | | ( y " 


the plaintiff in- 


290 NEW-LONDON COUNTY, 


The defendant demurred to this reply—and judg. 
ment, that the reply of the plaintiff was inſufficient. - 


the court— This action is in the name of Sam- 
l Cue, and the diſcharge is given by him; he 
muſt be competent to diſcharge an 3 brought 
and purſued in his name. If the defendant has prac- 
tiſed any fraud upon the aſſignees in ths cafe, he will 
be liable for it; or if the aſſignment was made in 
che ſtate of Rhode Iſland, where, by the then exiſt- 
ing laws of that ſtate laid note was negotiable, as is 
alledged in the reply; the court ſee no reaſon why 
an action may not be brought ahd maintained on ſaid 
note in this ſtate in the name of the aſſignees againſt 
the promiſor. 


— <> 2 EM_ 


New-London County, Sept. Term, A. D. 1795. 


Jonathan Richardſon, ſon of Amos Richard- 
- fon, and grand-ſon of Jonathan Richardlon, 
decea ed verſ. Frink and others. 


oa a CT ON of ejectment for a tract of land dr- 
e ſcribed in the declaration. 
adminiſtrator The defendants plead that they had done the plain- 
eſtate, is not to tiffs no wrong or diſſeiſin. Iſſue to the jury, 
90 The defendants being in poſſeſſion of the premiſes— 


evidence, 
prove that the The plaintiffs! title was a deed from his grand-father 
claims allowed to his father Amos, and a deed from his father to 


Liners were Robert Kennedy and a deed from aid Kennedy to 


not juſt. himſelf. 


The defendants' claim, that the deed from Jona- 
than the grand-father to his ſon Amos, was a volun- 


tary conveyance and given to defraud his creditors. 


That upon the death of the grand-father inteſtate, 
Zalmon Treat Richardſon was appointed his adminiſ- 
trator ; that ſaid eſtate was repreſented and found to 
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be infolvent, and orders given to the adminiſtrator to 
ſell the eſtate, r IN ſaid land to the 
defendants. 


The plaintiffs claimed that faid eſtate was not infol- 
rent, but was made ſo by a large demand ſet up by 
{aid adminiſtrator in his own favor and which he pro- 
cured ſaid commiſſioners to allow to him againſt ſaid 
eſtate, when in fact there was little or nothing due 
to him, and offered evidence to prove that the admin- | 
iſtrators' claim was unjuſt. 


The defendants objected againſt the admiſhon of 
this teſtimony; and by the court, the evidence may 
not be admitted in this action — but the proper remedy 
would have been for the heirs or the creditors to have 
appealed from the judgment of the court of probate 
accepting the report of commiſſioners, and in that 
ſage of the bufineſs, they would have had right to 
have conteſted the claims of the 3 


4 
Luther Spalding ver/. — Spalding. 


CTION for a men declaring, that Ebenezer A bequeſt 


of 
one half of 
Spalding, deceaſe „ da- = -4 


tate at * 


true value in money 100 already received e e 

< by my ſon — op ad ed to — price of my ter is equally 

© real eſtate, the one half of that — ge _ 

« to m ſt ſon Luther; only firſt ded 1 

out 2 bis half part aforeſaid, "the _ of a note 3 
8 by ſaid Luther to my ſon Aſa, for about { 100, ant to know as 

which I gave ſecurity. Now if my ſon ere. of the —— 

er, pay faideAfa his faid note, and alſo pay to ſaid — 

Luther ſuch ſum of come as ſhall remain, after 

i deduCting ſaid note out of his half part as aforeſaid, 

then my fon Ebenezer ſhall have Tad hold all my 

real eſtate to him and his heirs.” That ſaid Ebene- Fo 

zer the teſtator, died on the 18th of June A. D. 1794, - 


252 


— 
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| eſtate of the teſtator was appriſed 


nd ſaid land was not ſold nor 
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and his will was proved. and approyed—that the real 
after his — at 
£830 lawful money, to which being added the ( 100 
advanced to ſaid Ebenezer, made 75 930, half of hich 
would be { 465 —That ſaid nets immediately af- 
ter the death of the teſtator, entered into the poſſeſſion 
of ſaid real eſtate by force of ſaid will, and thereupon 
became- liable to pay to the plaintiff ſaid N a 


mounting to £ 465 and intereſt, and 1 in conſideration 


thereof aſſumed and promiſed. 
The defendant plead in —— that the teſtator 


had ordered in his will, that all his debts and funeral 
charges ſhould be firſt paid out of his eſtate—that ſaid 


eſtate was nat ſettled, and that the debts. and charges 


ſurmount the * eſtate; and that on the 8th of 


June 1795, defendant bei one of the executors 
of ſaid will, obtained an order from the court of pro- 
bate to ſell ſo much of the real eſtate of ſaid deceaſed 
as would raife the ſum of £175-0-6 lawful money; 

8 415 debts paid; it there- 
fore could not be aſcertained what ſum the 1 — 2 


would be entitled to under faid will. 


The plaintiff demurred to the defendant's pleair in a- 
batement. And r the plea was inſuf- 
ficient. 


The defendant then plead that he did not a 
and promiſe. Iflue to the jury. 


The jury found a verdict for the plaintiff, that the 


defendant did aſſume and nne and Om 


tiff to recover. 


The law queſtion ** in this 89 was, W 
upon the conſtruction of this will, the plaintiff was 
entitled to one half of the value of the whole real 
effate of which the teſtator died ſeiſed, or only of the 
* the value of his clear real cſtats after BENIN 


By the court The intent of the teſtator is ſo ex- 
mae that there is no room left for conſtruction; 
ſum he gives to Luther he charges upon the rea! 
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eſtate given to Ebenezer, and makes it the condition 
upon which Ebenezer is to have the eſtate—and it is 


the one half of the value of his real eſtate, after his 
deceaſe, in money at appraiſal; and of the £100 ad- 


yancel to faid Ebenezer. Mis not ſaid after payment 
of debt bat after my deceaſe ; and Ebenezer had his 
election to accept the eſtate or not; he has elected to 
accept the eſtate thus charged, and has thereby agreed 
to pay the legacy. | 2:2: ta | 
The defendant made a motion in arreſt of judg- 
ment, for the inſufficiency of the declaration, becauſe 
it was not averred in the declaration that notice had 
been given to the defendant what ſaid eſtate was 
N at —and cited Douglaſs 654, Ruſhton ur. 
pinal. Judgment That the motion in arreſt was 
inſufficient, and for the plaintiff to recover. 
In the diſcuſſion of this motion, two points came 
up—1ſt, Whether it was neceſſary that notice ſhould 
have been given—and 2d, If neceſſary, whether the 
defect was not cured by the verdict. If notice was 
neceſſary, then the caſe in Douglaſs is in point; for it 
not being alledged in the declaration, it was not ne- 
ceflary to be proved, and the verdict therefore does 
not cure the defect. In this caſe it was the duty of 
the defendant as well as his intereſt, to have the real 
eſtate appraiſed, that he might know what he had to 
pay the plaintiff to ſecure the eſtate. It is alledged, 
that the real eſtate was appraiſed by indifferent men. 
at 830, the preſumption is, that it was procured to 
be done by both plaintiff and defendant ; had there 
been any unfairneſs in the appraiſement tlie defendant 
might have availed himſelf of it on the merits—for it 
was eſſential to the plaintiff's action that the eſtate 
ſhould have been appraiſed- by indifferent men—and 
where the thing to be done is the duty of the defend- 
ant to do, and is equally in his power to know as the 
Phntiff, notice is not neceſſary. | 
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Spegail verſ. Perkins and others. 
Copies of re- A CTION of trover, for eight hogſheads of coffee. 
—_ Sheng Plea—Not guilty. Iſſue to the jury. 


the court in a . Copies of record from the Weſt- Indies were not 


2 juriſ- ꝗmitted to go to the jury, becauſe they were not du · 
— ly authenticated; being certified by the regiſter of the 

mitted to be I 

given in evi- court, without any ſeal, or certificate of his being re- 

dence without giſter, by the judge or other proper officer. 


" a certificate of 


the judge that eſt made by the Davin of te wid in 
__ a rep the Welk Indies, before a ner pub was admitted 

3 although objected to that there was no evidence that 
. ty pain who cerlied fad proteſt was a notary du 


. evidence, wi 


8 a hi By the tour—Thib ſtands on different 
from neceſſity from that of a copy of record, for faith and credence 
and univerſal is by the univerſal conſent of all nations given to the 


. conſent, atteſtations of a notary public, from the neceſſity of 


the caſe; and although the oficial certificate is evi- 


dence that the wes was ade; the proteſt-may 
. *be conteſted.” 2 NY 


Minor, &c. heirs of Samuel Minor, de: 
ceaſed ver. Samuel W Ebenezer 
Punderſon, &c. 


. 


Where a re- 
demption of an 23d of December, A. D. 176g, faid Samuel 
paces agent r gave a deed of one hundred and acres 


of frand, in not of land to Daniel Deniſon, as a ſecurity to i 

executing a him againſt a joint and ſeveral bond given by him 
pond of defez- with fad Minor to certain perſons in New-York, for 
upon, a Cabs, faid Samuel's son proper debt, for the ſum of £ 185- 
that ſuch bond 13-6 lawful money and intereſt ; and took, a bond 
was executed, from ſaid Deniſon, to recover ſaid land upon his be- 
xr Fara. ing indemnified by ſaid Samuel from ſaid bond, given 
departnre, and in New-York 3 that on the 17th of May, A. D. 
on demurrer 1764, ſaid Deniſon in conſideration that Ebenezer 


* Punderſon would pay ſaid £185-13-6 and intereſt, 
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releaſed ſaid lands to faid Ebenezer Punderſon; who Where 2 
undertook to get up ſaid bond of defeaſance from ſaid Plaintiff has a 
Samuel Minor. t ſoon after ſaid Samuel Minor zug Pome? 
became embarraſſed in his circum and unable to caſc, but alto- 
his debts, although his eſtate was ſufficient, had g*ther miſta- 


at diſincumbered, being worth (1200 lawful ken, he may not 
money; and he was thrown, into priſon, and in that l- i 
uation {aid Punderſon prevailed on ſaid Minor to give ſubſtitate an 

up to him ſaid bond ofdefeaſance, without any-confid- entirely new = 


eration, only ſaid Punderſonengaged to give a like bor lO 
to ſaid Samuel Minor—and ſaid Punderſon having got Up 
up from ſaid Denifon's ſaid bond of defeaſance, he 
held faid eftate without giving any new bond until the 
14th of December, A. D. 1766, when he ſold the 
ſame to Do. Dudley Woodbridge, late deceaſed, for 
£40 5 lawful money, and gave a deed thereof to him 
t ſaid Woodbridge purchaſed ſaid lands, well [0 
knowing all the circumſtances relating to the ſeveral  _ 
conveyances to Deiuſon, and from *Deniſon to Pun- on Woes 
derſon, alſo the bond given by ſaid Deniſon to ſaid 
Samuel, and ſaid Pundexſon's nt ta give a new 
bond on his receiving from ſaid Samuel ſaid Deniſon's 
bond Further ſtating, that ſaid Woodbridge. poſſeſ- 
ſed ſaid eftate during his life and took all the profits; 
and upon his death it deſcended to his heirs and was 
diſtributed to ſaid Samuel Woodbridge—that the im- 
provements and rents ſince it came into the poſſeſhon 
of ſaid Dudley Woodbridge had been worth £60 per 
annum, and that ſaid Samuel Minor was deprived of 
ſaid lands for leſs than one quarter of the value ; that 
ſaid Samuel Minor preferred his petition to the gene- 
ral aſſembly in May, A. D. 1774, ſtating the afore- 
ſaid facts on which a committee was appointed, who 
met, heard the parties and agreed upon the facts ſta- | 
report, by reaſon of the war, and faid petition upon 1 
the death of ſaid Samuel Minor was diſcontinued ; 
and the petitioners being then young, poor and friend- 
leſs, were unable ſooner to prefer their petition— 
Praying that ſaid Samuel Woodbridge be decreed to 


releaſe to them faid land, as the rents and profits 
greatly ſurmounted ſaid debt and intereſt; or appoint a 


1276 


were gnin aid bend fo fold? underſon, he agreed 
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committee te bear and report, or otherwiſe gram 
relief. 


| The reſpondents plead in abatement of this petition 


— 1ſt, That the widow of ſaid Dudley and ſaid Pun- 


derſon were intereſted and not cited ad, That thirty 

had elapſed fince the giving of the firſt deed, 

and all the petitioners had been of age more than ten 
years—3d, That the petition was inſufficient. 


| This plea was demurred to—and by the court 

to be in inſufficient. The court do not uſu- 

Thy abate a petition, becauſe all perſons intereſted are 

not made parties, * 
may may be cited in. | 


Andrew Punderſon being pony in, | eur in bar, 
that before the 22d of May A.D. 1765, he undertook 
to pay ſaid debt for ſaid Minor j jew- Tork, for 
which ſaid Deniſon was bound; and in conſidera- 
tion thereof, ſaid Deniſon N faid lands to him; 
and faid Samuel Minor being alſo indebted to him in 
a further ſum of {112-16-3 1-2 lawful mo * 
in conſideration and of his paying ſaid 


New-Lork, ſaid Samuel Minor not ee — 
y A. 


_ freely and voluntarily on ſaid 22d of 
3 by a writing under his hand and ſeal 
elf and e- e over ſaid bond to him 
10 Punderſon, and thereby did releaſe to him all 
right in ſaid bond as by faid writing, &c.— hereby 
he became veſted with he whole right, title and in- 


3 


fee a= iN 
The faid Samuel Mi- 


ſaid a ſimilar bond of defeaſance, upon 

id Minor's paying ſaid Punderſon his debtand what 

he paid for him in New-York ; and before ſaid bond 

was given, faid Punderſon wanted the money and 

Pros win 3 Dudly Woodbridge to advance faid 
4 


og to ſaid on-#and to take a deed of ſaid 
from faid Punderſon, which ſaid Woodbridge 
did ; and then KRW t 


is r A W w ww-_. iu. 
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Samuel Minor, conditioned to reconvey ſaid land to | 
ſaid Minor, upon his paying ſaid ſum of £495 and. 


intereſt—which bond was miſlaid or by accident loſt, 
and could not be produced; but the petitioners were 
able to proye the exiſtence and loſs of ſaid bond. 

Demurrer to the reply—and judgment, reply in- 
ſullcieng (4 e 52d bad : i eds BIS 


upon fraud of Punderſon in refuſing to give a 
bond 

Dudley Woodbridge's knowledge of it—but in the 
themſelves upon a bond of defeaſance given Þy ad 
Dudley Woodbridge to ſaid Samuel Minor, in De- 
cember A. D. 1766, which makes an entirely new 
caſe—they alledge indeed that faid bond is loſt, but 


that makes no difference, ſo long as it can be proved. 


The petitioners then moved to amend their peti- 
tion, and referred to the petition of Rogers, 8c. two 
of the executors of James Rogers vs. Moor, the other 
executor, tried at New+-London, September 1792— 


in which caſe after the petition was abated, and ad- 


judged inſufficient, the petitioners were allowed to 
amend by inſerting certain material ayerments. , 
h By the court—The petitioners may not amend. 
In Rogers' 


Rogers” caſe the petition, was inſufficient for want 
of ſubſtance, which, by the amendment was inſerted. 


In this caſe the petition is a good one, and was fo 


adjudged—and to amend it according to the aeg. is 
; 


to make it a new petition and a new caſe altog 

of which the reſpondents ought to have twelve days 
notice; for in this petition, the petitioners ground 
chemſelves upon the fraud of ſaid Punderſon and ſaid 
Woodbridge's being privy to it; and this is what the 
reſpondents have been notified to defend againſt.— 
The amendment propoſed lays the fraud entirely out 
of the queſtion; and makes a common caſe of it, 


and claims a right to redeem ſaid eſtate the 
ground of a bond of defeaſance, executed by ſaid 


Dudley Woodbridge to ſaid Samuel Minor. 


The petitioners in their petition ground themſelves. 
of defeaſance as he had agreed; and faid 


n. 
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i Joſeph Culver, &c. ver/. Lemuel Culver. 


An ation Acro of partition, to have a certain tract of 
mad. land, deſcribed in the declaration, of which the 
ic for lands to plaintiffs had right to ſix- ſevenths, and the defendant 
2 one · ſeventh, aparted, &c. according to the above rule 
only in remain- of proportion. ö 
The defendant plead in abatement—iſt, A miſno- 
mer of the defendant— ad, That the plaintiffs had 
not ſet out the proportions they held amongſt them- 
ſelves—3d, That the widow Culver had her life in the 
whole eſtate, without impeachment of waſte, and was 
now living, and in the actual poſſeſſion of the eſtate. 
The two firſt, exceptions were waved by the defend- 
Ant. 

The plaintiffs replied to the laſt exception, that 
Joſeph Culver, deceaſed, on the 5th of April A. D. 
1776, made his will, and gave to his wife Eunice, all 
his real eſtate, during her natural life, without im- 
peachment of waſte ; that the teſtator died, and his 
| will was proved and approved ; afterwards. ſaid Eu- 
E nice executed a bond to the heirs, viz. the plaintiffs 
| and defendant, conditioned to relinquiſh and wave all 
| her right by ſaid will in ſaid eſtate, except a third of 
the perſonal eſtate, and one third of the real, during 
her natural life z in conſideration that the heirs agreed 
that ſhe ſhould have and enjoy her thirds as aforeſaid, 
and bound herſelf to perform ſaid a t—and 
_ thereupon that ſaid writ ought not to abate. The re- 

ply was demurred to. | 


By the court—The plaintiffs” reply is inſufficient— 
for it appears by the pleadings that the plaintiffs and 
defendant have only an eſtate in remainder, and not 
in poſſeſſion, -in the lands of which partition is de- 
manded ; for the bond and t of ſaid Eunice 
without a deed, conveyed no title, the legal title to ſaid 
eſtate is in her during her natural life; and it will be 
time enough for them to have partition of ſaid lands 
when they ſhall have the poſſeſſion and title. 
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Jonas Belton ver/. John Avery. 


ETITION in chancery, for the redemption of a Where it ap», 
- mortgaged eſtate—ſhewing that on the 11th of 3 
cember 1781, the petitioner gave a deed of forty the deed was 
acres of land to ſaid Avery, for ſecurity of {260 laws given as a ſecu- 
ful money ; and that thereupon ſaid Avery gave him i for — | 
a writing, dated the ſame day, as follows, viz. This aw ape AY 
« certifieth a bargain that I John Avery, 2d, do pro- a ſale, and im- 
« mife for mal heirs, executors, &c. that upon E to _— 
Jonas Belton's paying 260 lawful money, in Spa- cam. ok | 
« niſh milled dollars, unto me ſaid John Avery, ad, at cery will al- 
« my dwelling houſe, on the 11th of April A. D. ways conſider 
« 1783, and intereſt, then I am to give-him a lawful == aj — 
authenticated deed of ſaid forty acres of land; de- 
« ſeribing it as in ſaid deed - this agreement not done 
« on {aid day is to be void John Avery, zd, —which' 
writing was recorded in the town records ; that faid 
land was worth £800 ; that ſaid Avery immediately 
went into the poſſeſſion, and had taken the profits 
worth £44 per annum praying that the facts might 
de enquired into, and ſaid Avery decreed to reconvey 
aid land, upon the petitioner's paying what was juſt 
and right. | e e 63 3p | 
Plea in abatement in nature of a demurrer. Plea 
judged. inſufficient, and the cauſe put to a committee. 
The exception taken under the plea in abatement, 
was, that this was not a mortgage, nor of the nature 
of a mortgage, but a ſpecial agreement to convey ſaid 
forty acres of land upon ſaid Belton's paying a certain + # 
ſum of money, and the intereſt, by a certain time; 
if he performed he was entitled to a deed, if not his 
was gone forever. | Ko 
By the court This writing is a defeaſance execut- 
ed evidently for that purpoſe ; and ſhows that the 
deed to Avery, was a ſecurity for the payment of a ſum 
of money, and not a ſale; and whenever it appears 
from under the hand of the gratitee, by bond or other- 
wiſe, that the nature of the tranſaction was a ſecurity 


only for the payment of money, the courts of chancery 


are heirs to 
each other. 


Natural chil- 
dren by the 
fame mother 


a , 
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have ever conſidered and treated thæm as ſuch, ac- 


cording to the original intent of the parties, and allow: 


ed a redemption, as in caſe of a mortgage. 
Samuel Brown verſe —— Dye. 
CTION of ejectment for ten acres of land, de- 

| ſcribed in the declaration. 

_ Plea—no wrong or diſſeiſin. Iſſue to the jury. 

The facts in the caſe as agreed were: Thomas 


Brown was ſeiſed in fee of the lands in queſtion, and 


on the 17th of March, A. D. 1761, made his will 


and therein and thereby deviſed to his ſons, Samuel 


Brown and Fiſh Brown, all the remainder of his lands, 
to be their portion, with a good title to diſpoſe of the 
fame—ſaid Fiſh and Samuel maintaining his aunt 
Thankful Holdridge during her life. 


Thomas died, and his will was proved and appro- 


ved. Samuel Brown was the lawful ſon of ſaid 
Thomas—Thankful was fiſter of ſaid 'Thomas's 
wife, and was never married—Fiſh Brown was the 
natural ſon of ſaid Thankful, and the reputed ſon of 
faid Thomas—Tabitha, the wife of the defendant, 
was the natural daughter of ſaid Thankful, and fiſter 
by the mother, to ſaid: Fiſh Brown. Fiſh Brown died 
without wife, or children, or brother, or ſiſter of the 
_ blood or parent living. The g- * in 

aiming a moiety of ſaid iſes in right of his wife, 
as half fiſter, brats — Fith Brown. The 
plaintiff contended that the defendant was a ſtranger, 
and had no title to any part of the premiſes in right of 
His wife, and though the plaintiff owned but half of 
the land, yet as tenant in common he had right to 
recover againſt a ſtranger. And as the defendant had 
not plead that matter in abatement, he could not take 
any advantage of it on the general iſſue; and that by 
the common law no baſtard could be heir to another, 
at any rate the plaintiff ought to recover his moiety in 
this action —and referred to the caſe of Hillhouſe, &c. 


vs. Mix, at New. Haven, 1 vol. Root's reports, 246- 
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the defendant it was contended that as the plain- 


tiff had demanded the whole land, as being ſolely 
ſeiſed; although he might in ſuch caſe recover a 


recover an undivided moiety, or any leſs quantity or 
did.recover purſuant to his demand in his writ. 


with this ; for there the plaintiffs deſcribed them- 
as tenants in common; and altho the defendant 


pending the fuit he purchaſed ſeveral of the plain» 


By the court The ſtatute, for the ſettlement. of 
teſtate and inteſtate eſtates, governs the diſtribution 
and deſcent of real eſtates altogether in this ſtate z 
and is expreſs that when any perſon dies inteſtate, 
without wife or children, or brother or fiſter, of the 
whole blood as legal repreſentatives of them, his eſ- 
tate hall go to his parents; and if no parents, to the 
brothers and fiſters of the half blood. Fiſh Brown 
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pring ſhould be pun- 


and certain, as that of mother and child. 


was accepted by the court. 
| og Go OY 8 


rr 


number of 'acres, than demanded; yet he could not 
1 in the eſtate, than an entirety in whatever 
That the caſe of Hillhouſe, &c. vs. Mix, did not com- 


at the time of commencing che action had no right, 


Te jury found a verdict for the defendant, which 
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Daniel Knowles verſ. State. 
RROR to reverſe a of a juſtice on a 


judgment 
plaint exhibited againſt him * 
Sa 55 5 


To which Knowles plead not guilty. 


ie in the vague The juſtice entered up his judgment as follows, 


— 1 viz. having heard the — parties, &c. the 


court is of opinion that ſaid Knowles is guilty—and 
is of opinion that he pay a fine of forty ſhillings, &c. 

Errors aſſigned were—1ſt; That the juſtice had not 
found the defendant guilty—2d, That he had given 
no judgment againſt him the fine. 


Plea—Nothing erroneous. J ene RE 
error. 


r rinid demionſization 
in matters of ju t ; there muſt be at leaſt, a mo- 
ral of the defendant's guilt, ' and the court 
muſt find guilty z and until the court can find 
that, the defendant is not convieted ; and the j judicial 
. pwver anche to hs gioen.in ſuch 
looſe and vaguc worn, but ſhould be expreſſed in le- 
mn and with legal force and as thus— 
e 

C. . 
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Lobes Church E * Ranny, and. 


. 


A of . for an aſſault and 


1 
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After the evidence was through on both ſides, defendants 
the defendants Dewolf be moved the court Joint. if the 
that the verdict might be taken as to Caſſin, firſt and on. een 
ſeperately, under an idea that he would be acquitted ; who is wanted 
that hey michs intprore him 28 > witneſs in their fa. for «wind, | 
your. 4 


is light, the 
. court 

The court all agreed, that where a perſon was aut wers 
made defendant with others in i cauſe; Fever of te. r 
fign or by accident, and who was a material witneſs leave the other 
for the defendants, and againſt whom there wag defendants to 

ſome evidence, ſo much that the court could not or- - nar pole 
der him ſtruck out of the writ ; yet that the defend- 

ants ought to have ſome way to avail themſelves of 

his teſtimony. In this caſe the court being divided, 

whether it ſhould be in this way, or by a petition for a 

new trial, the caſe proceeded as uſual ; and the jury 

found Dewolf and Ranny guilty, and for Dewolf to 

pay  £4-18, and Ranny £{4-4—and that ſaid Caſſin 

was not guilty. The court returned the jury to a ſe- 

cond conſideration, becauſe they could not ſever the 
damages in this caſe. The jury then found the groſs 

ſum of £8-18 againſt Dewolfand Rannj px. 
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A CTION on a note given by the defendant joints _ a noteifir 
Ay 


and ſeyerally with others, wherein for value premium of in · 
he promiſed to pay to the plaintiff 4 o dol- nn. 
lars, with intereſt. There was endorſed on the note d | 
350 dollars. rn | 1 
Plea—non aſſumpſit. Iſſue to the jury. 3 
in New - Haven bridge lottery, at four dollars ; 
to induce the defendant and the others to give the 
note on which, . &c. the plaintiff gave them a bond, 
conditioned that they ſhould draw 400 dollars in faid 
lottery, including the deduQtion of 12 1-2 per, c,. 
The net viz. 350 dollars, ſhould be endori- 
ed on ſaid notę ; and whatever they drew over 400 
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dollars they ſhould take their pay in goods out of 
the plaintiff's ſtore. 


The defendant contended that this was a wagering 
contract, contra bonos mores, and void. 9 


Verdict for plaintiff, which was accepted by the 


The contract is an inſurance upon one hundred 
tickets, which the defendant with others purchaſed of 
the plaintiff at four dollars each. The plaintiff con- 
tracted that they ſhould draw four hundred dollars 
in ſaid lottery including the deduction of 12 and 1-2 
per cent, for the premium of fifty dollars, ſecured in 
ſaid note. The other part of the agreement, was 
merely in caſe the defendant, &c. ſhould draw 
more than 400 dollars, that they ſhould take their pa 
out of the plaintiff's ſtore. The defendant, &c. kd 
not draw four hundred dollars. The plaintiff endorſ- 
ed on their note 350 dollars, the ſum inſured, and 
now demands the fifty, dollars premium with the 
other fifty for the tickets, which the court did not 
conſider as being an unlawful contract. 


. Bacon verſ. Pettibone. 
XN oor CTION on note, dated the 23d of June A. D. 
chaſe of land, 1786, for C25, payable in thirty fix months, 


and a bond ta- in wheat, &c. with intereſt. 


ken for a deed 
when ſaid note The defendant plead in bar, that in June A. D. 


3 paid, 1786, the plaintiff agreed to ſell to the defendant a 
r re certain farm in Colebrook, called the Goodhue farm, 
2 for {184 lawful money, to be paid in ſeven annual 
payments, for which the defendant was to give ſeven 

notes; the firſt for {25 lawful money, payable in one 

year ; and the plaintiff to give the defendant a bond 

for the ſum of £400, conditioned to convey ſaid farm 

to the defendant, upon his paying up ſaid notes by the 

times therein ſpecified ; and on the defendant's declin- 

© Ing to pay ſaid notes, ſaid bond to be void. That the 

defendant gave ſaid notes, the note on which being 
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one,.and then went immediately into poſſeſſion of ſaid 
farm, and continued to uſe and improve it, until the 
24th of November A. D. 1792—the defendant being 
unable to pay up the notes which had become due, he 
choſe to be off as to ſaid bargain, as by the contract 
he had right to be, and notified the plaintiff of it, 
and that he ſhould leave ſaid farm; there being no 
other agreement reſpecting ſaid bargain but what was 
contained in faid bond and notes. That thereupon 
the plaintiff in November A. D. 1792, ſold ſaid farm 
to another perſon, for a greater ſum ; and that the 
laintiff in writing notified the defendant that he had 
en informed by him that he ſhould leave the Good- 
hue farm, and that he had accordingly ſold it to ano- 
ther man, and deſired the defendant to come and ſet- 
tle with him—and that the defendant quitted ſaid 
farm in conſequence of ſaid ſale ; and that the note 
on which, &c. was one of ſaid notes given for ſaid 
farm; and the only conſideration was a bond, and 
the defendant's entering and improving ſaid farm as 
aforeſaid. | 


The plaintiff replied, that he ought not to be bar- 
red without that, that the bond and the defendant's 
taking poſſeſſion of the land, was all the conſideration 
of ſaid note, and that the bond and notes contained all 
the contract about ſaid land—alſo without that the 
plaintiff fold ſaid farm in November 1792, for a great- 
er ſum to another perſon, and that the defendant in 
conſequence of ſaid ſale did quit ſaid farm. 


The defendant demurred to the plaintiff's replica- 
non —and the court gave judgment that the replica- 
uon was ſufficient, and for the plaintiff to recover. 


By the court—Every thing is laid out of the caſe 
by the traverſe in the plaintiff's replication, and the 
defendant's demurrer, except that the defendant pur- 
chaſed a farm of the plaintiff in June A. D. 1786, at 
the price of {184 lawful money, for which the de- 
fendant gave his notes payable in ſeven annual pay: 
ments ; and that the plaintiff gave to the defendant 
bis bond in the penal ſum of (400, with a condition 
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thereto annexed, that in caſe the defendant paid up all 
ſaid notes punctually by the times therein ſpecified, 
then if the plaintiff gave to the defendant a deed of 
ſaid farm, Rid bond ſhould be void, &c. That the 
defendant then immediately went into the poſſeſſion 


of ſaid farm, and that the defendant not having paid 


An atteſted 
copy of the re- 


cord of a deed 


is primæ facie 
evidence of ti- 
tle, and is ad- 
mitted in evi- 
dence where 

the original is 


faid notes, he choſe to be off his bargain, and notified 
the plaintiff of it. The queſtion ariſing. upon this 
ſtate of the caſe, is a very plain one to anſwer—a man 
agrees to purchaſe of another a farm of land To 
credit, at a certain price, to be paid by ſundry inſtal. 
ments, the ſeller to hold the land for ſecurity till it 
ſhould be paid for; and the ſeller gives the purchaſer 
a bond to convey to him the land when paid for, which 
reduces it to the principle of the caſes which are v 

common, where the purchaſer takes a deed and then 
conveys the land back to the ſeller for ſecurity, and 
takes a bond of him for a deed when he has paid for it. 
Dee the caſe of Bacon vs. Porter, 1 vol. Root's reports, 


370. | 
Parker ver/. Smedly, and others. 


” 5 598 
CTION of ejectment for a tract of land, de- 
ſeribed in the declaration. Iſſue to the jury. 


The plaintiff offered in evidence to ſubſtantiate his 
title, a deed from Jedidiah Strong, Eſq. to himſelf of 
the land deſcribed, duly executed and recorded, 2 
copy of a ſurvey from the records of the proprietors 
of the town of Litchfield, to ſaid Strong of faid 
land, duly atteſted by the proprietors? clerk—alſo, 
copies from the records of ſaid town, of deeds re- 
corded, from ſundry of the proprietors of ſaid 
land to ſaid Jedidiah Strong, duly atteſted. Theſe 
copies of record were objected againſt by the de- 
fendant, who inſiſted that the original deeds, &c. 
ought to be produced as the beſt evidence the nature 
of the caſe would admit of. 


By the court—The copies were admitted, as the 
beſt evidence in the power of the plaintiff to produce, 
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for the grantee, after having procured his deeds to 
be recorded, keeps them in his own poſſeſſion, and 
the plaintiff has no means in his power to obtain them 
from him. 


Welch verſ. Gould and others. 


CTION of treſpaſs for cutting and carrying An attach- 
away one hundred trees from the plaintiff's ment ſubſe- 


quent to the 
date of a deed, 


The defendant plead not guilty. Iſſue to the jury. ur recorded at 


The plaintiff's title was a deed from —— Beard, **tachment— 
lated the goth of March A. D. 1785, acknowledged 77% be exec: 
the ſame day before juſtice Everet, and recorded the until after the 
3d of April,, A. D. 1788. This deed was denied by deed is record- 


the defendants. ed—the levy of | 
the execution 
A queſtion was made whether the plaintiff might all hold - 


prove the execution of the deed by compariſon of the 7 e 


hand writing of the ſaid Beard, and of the witneſſes, corded in a rea- 
one being in the ſtate of New-York and the other in ſonable time. 
Vermont ? By the court, he may not.—But the court 

admitted the ſignature of the juſtice, who took the 
acknowledgment, to be proved by compariſon of 

bands Upon which the deed was admitted, and ſaid 

deed being recorded was allowed to go: to the jury. 


The defendants title was an attachment laid upon 
the land as Beard's property, and ſervice completed 
on the 14th of March A. D. 1787; and judgment re- 
covered in March A. D. 1788 execution dated the 
3d of April 1788, and the levy completed on the 7th 
of July A. D. 1788. 


The queſtion of law upon which this caſe princi- 
pally turned was; whether, the plaintiff's deed, not 
being recorded in a reaſonable time, nor till long after 
laid attachment was laid upon the land, though before 
row, * the execution was completed, ſhould hold 

4 


By the court—A deed, executed, acknowledged, 
and not recorded, by the ſtatute, holds the lands 
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= the grantor and his heirs only. The creditors * 
of the grantor have the ſame right to attach the lands 
for their debts, as if no deed had been given—and ſuch 
attachment will hold the lands againſt the prantee. 
It is the recording of the deed only that operates to 
defeat the creditors and to diveſt them of their right of 
attaching the eſtate, as the grantor's. And there is 
no room for the doctrine of relation to apply in this 
caſe, for there is nothing to which the recording of 2 
deed can relate, except it be to the entry made upon it, 
when it was received for record. The executing and 
acknowledging of a deed makes it operate to certain 
purpoſes, by the ſtatute, and the recording of it makes 
it operate to diveſt the creditors of their right of at- 
taching the eſtate, as the grantor's. Verdict and 
judgment was for the defendants. 


By the ſtatute of Henry VIII. deeds of bargain 


ſtatute no time is ſet, it muſt therefore be done in 2 
reaſonable time; and this the court will judge of by 
the circumſtances—and whether the record ſhall bear 
the ſame date, with the receipt of the deed, by the 
town-clerk, will depend upon, whether there was 
any fraud in the caſe, or whether the delay was 
through the fault of the regiſter, or of the grantor 
or grantee. See the cafe of Hartmyer vs. Gates, tri- 
ed at Hartford, March, 1774—1 vol. Root's Rep. 
p- 61, and Ray vs. Buſh 81—and M Donald v. 
Leach, Kirby's Rep. 72. ky | 


The Inhabitants of the Town of Litchfield 
verſ. Wilmot. | | 
CTION of ejectment to recover poſſeſſion of 
certain piece of land, which was originally left 
y the proprietors for the uſe and purpoſe of a high 
way in ſaid town. 


town's right of Plea not guilty. Iſſue to the jury. b 


recovering it 
for the uſe of a 


kighway. 


The caſe was, in A. D. 1724, the proprietors laid 
out a part of a lot eaſt of the demanded premiſes to 
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Daniel Culver, and bounded it weſt on land left for a 
highway. On the ſame day, they laid out the other 
part of ſaid lot to ſaid Culver, and deſcribed it as ly- 
ing weſt of a twelve-rod highway, and bounded it 
eaſt upon it. In A. D. 1725, 5 

veyed both parts of faid lot, including ſaid highway, 
to Edward Culver; and by ſundry mean conveyances, 
faid lands came down to the preſent defendant. 
About thirty-ſix years ago, the land was cleared up 
and incloſed, and ever ſince had been poſſeſſed and im- 
proved by the defendant, and thoſe under whom he 
claimed That many years ago, a highway was want- 
ed near this place and one was laid out by the — 
court, at the coſt of the town of Litchfield, throug 
private property, a few rods eaſt of this land And 
this had never been claimed, or any way improved 
for a highway, until of late years. Three queſtions 
were made—1ſt, Whether this land was ever properly 
laid out for a highway—2d, Whether the town, ad- 
mitting it to have been regularly laid out, had right 
to this action to recover the poſſeſſion ?—and 3d, 
Whether the poſſeſſion of the defendant, and of thoſe 
he claimed under, the length of time aforeſaid, had 


not veſted a right in the defendant, and barred the 


plaintiffs of a right of recovery. 


By the court—The proprietors, in laying out their 
original lots, leaving lands for a highway, and bound- 
ing their lots upon it, by the deſcription of land, left 
tor a highway, has- ever been conſidered as tanta- 
mount to an actual ſurvey of ſaid highway. The 
ke in highways originally laid out or left as aforeſaid, 
is in the original proprietor from whoſe lands they 
were taken. An intereſt in the uſe is veſted in the 
towns in whoſe bounds they lie, as corporate bodies 
becauſe by law, they are obliged to provide, to keep 
and maintain in good repair all needful highways and 
bridges—and for any coſt they are put to in remov- 
ing nuiſances, they have a right of action againſt the 
perſons creating the nuiſance. As individuals they 
have the ſame privileges of travelling in them as other 
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aniel Culver con- 
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citizens of the ſtate ; and for any obſtructions, unleſs 
there is a ſpecial damage, an information lies at the 
ſuit of the public. | 


By the ſtatute for quieting of titles to lands, no one 
ſhall have an action to recover the poſſeſſion of lands 
withheld from him, but within fifteen years next af- 
ter his right or title of entry accrued. 


The ſtatute made to prevent encroachments on 
highways and on common land—is, that if any perſon, 
hath within the ſpace of fifteen years, taken or ſhall 
take any part of any highway, ar common, or undivi- 
ded land into his field or incloſure, the fele& men or 
a committee appointed for that purpoſe, after giving 
warning to the perſon offending, are authoriſed to 
pull down and remove ſuch fence or encroachments, 


This remedy by pulling down and removing the 
encroachment, on common land as well as on high- 
ways, is limited to fifreen years, and was ſo adjudg- 
ed ina cauſe tried at Windham near thirty years ago, 
between the town of Mansfield and Joſeph Hovey— 
and the praCtice has ever fince been correſpondent to 


that deciſion; nor have the towns ſuppoſed that they 


had any remedy, to recover poſſeſſion of their high- 
ways after fifteen years had elapſed, any more than 
the proprietors, have for their common lands, if we 
may judge by their not commencing any ſuits of this 


nature. And the great quantities of lands left and 


laid out for highways in almoſt every town, which 
have been incloſed, built upon and are now enjoyed, 
without any moleſtation from the towns, notwith- 
ſtanding, many of them greatly incommode the pub- 
lic, muſt be owing to the idea univerſally adopted 


that the right of the town to the uſe of land left for 


a highway, as well as the right of the proprietors to 


the fee, is barred, by the ſtatute of limitation, by a 


fifteen years uninterrupted poſſeſſion. 


Verdict was for the defendant and judgment ac- 
cordingly. 
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Thomas and Mary Taylor verſ. Ebenezer Tal- 
man, adminiſtrator on the eſtate of John W. 
Gold. Wy 


A PPEAL from probate. The caſe was, Talman 
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A verdict and 


took adminiſtration on the eſtate of John W. judgmentthere- - 


Gold, repreſented it inſolvent, and had commiſſioners 
appointed. He exhibited an account to ſaid commiſ- 
honers againſt ſaid Gold, amounting to £99, and ſup- 
ported it by his own oath, and had it allowed by the 
commiſſioners—ſaid eſtate was inſolvent and he re- 
ceived out of ſaid eſtate £69-6, being his average. 


The faid Thomas and Mary being diſſatisfied with 
the * of ſaid Talman, ſaid Mary being ſiſter and 
heir to faid Gold, commenced a ſuit againſt him in 
the name of the judge of probate, upon the admini- 
tration bond, and the parties being at iſſue on ſun- 
dry breaches in the condition of ſaid bond, at the ſu- 
perior court, Augult 1794. 

The jury found a verdict in favour of the plaintiff, 
35 follows, viz. « In this caſe the jury find that at the 
« deceaſe of ſaid J. W. Gold, he did not owe the ſaid 
« Ebenezer Talman, and that ſaid Ebenezer did fraud- 
« ulently exhibit a claim of a debt in his own favour, 
« againſt ſaid eſtate, of ( lawful money, to th 


« commiſſioners appointed to adjuſt the claims of the, 


* creditors z and did ſupport the fame by his own 
* oath. They alſo find that ſaid Talman has receiv- 
«ed ſundry credits due to ſaid deceaſed, and three 
« thouſand feet of white pine boards, and ſundry ar- 
© ticles of wearing apparel, particularly enumerated in 
« ſaid verdict, the effects of ſaid deceaſed, of which 
« faid Talman has exhibited no inventory. Alſo they 
«find that he has not made true returns of his pro- 
« ceedings in the ſale of ſaid real eſtate, which he 
«had orders from the court of probate to do; and 
© hath not kept and performed the condition of faid 
bond; and find for the plaintiff to recover 139-15 
* awful money, damages and coſt.” — That judgment 
was ordered thereon accordingly—which ſum made 


on, is not to be 
preſumed to be 
wrong —and an 
averment can- 
not be admitted 


againſt a recagd, 
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ſaid eſtate ſolvent ; and the creditors had ſince re- 
ceived their reſpective balances in full, from Ephraim 
Kirby, Eſq. who received the money recovered by ſaid 
judgment, as — to the plaintiff—the remainder 
of ſaid judgment he had paid to ſaid Thomas and Ma- 
ry, except { 29-14, which the judge of probate order- 
ed to be paid to ſaid Ebenezer Talman, as the balance 
of ſaid £99, he having before received £ 69-6, as his 
average. From this order ſaid Thom aud Mary ap- 
pealed. | 


To this the appellee, Talman, replicd, that the ju- 
ry who tried ſaid cauſe included in their verdict the 
ſum of (og allowed as aforeſaid by the commiſſion- 
ers, to the appellee, as part of the damages found by 
their verdict againſt the appellee, ſo that the whole 
ſum allowed by the commiſſioners to the appellee had 
been recovered by legal judgment of court out of him, 
when he had received but { 69-6, out of ſaid eſtate. 


. The appellants demurred to the reply. And judg- 
ment That the reply of the appellee was inſufficient, 
and the order of the court of probate diſaffirmed, up- 
on two grounds — 1ſt, It has been adjudged in the 
caſe of Staniford vs. Hide, at Tolland; and in the 
caſe of Fairweather vs. Curtis, at Fairfield, and aſſirm- 
ed in the ſupreme court of errors; that the heir has the 
ſame right to conteſt the claims of creditors allowed by 
commiſſioners, to adminiſtrators, at common law, as 
the adminiſtrator has to conteſt the claims of credi- 
tors allowed by commiſſioners z and which the heir has 
no way of doing but by an appeal, or by an action on 
the adminiſtration bond, to recover out of the admini- 
ſtrator's hands, what he has no right to hold and re- 
tain. And in both caſes, where the claim allowed by 
commiffioners is directly put in iſſue, as in this caſe, 
and the jury by their verdict find againſt the claim, the 
ſum allowed by the commiſſioners is wholly ſet aſide, 
and is no longer a ground upon. which to retain the 
intereſt, or to make any future claim upon againſt 
the eſtate. And it is perfectly immaterial by what 
ov ger the adminiſtrator attempts to cover over and 
Id the eſtate, whether it be by impoſing upon the 
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commiſſioners as being a creditor when he has no juſt 
demand, or otherwiſe. The rule of damages is the 
intereſt he has embezzled, or has got into his hands 
which he hath no right to retain—and the order of 
the court of probate goes upon the ground that the 
jury made a miſta. n aſſeſſing the damages, and that 
the verdict and judgment was wrong; which is not 
admiſhble, nor is it competent for the court of pro- 
bateto reCtify what this court could not, only by a new 
trial. 2d, The verdict of a jury and the judgment 
of the court thereon, may not be impeached in this 
way; nor are any averments admiſſible againſt them; 
the party's remedy in ſuch caſe is by writ of error a- 
5 the judgment, or by a petition for a new trial, 
or a miſtake of the jury in aſſeſſing damages. See 
the next caſe, Taylor vs. 17 ſee Staniford vs. 
Hide, 1 vol. Root's reports, 263. 


William Taylor ver/. Ezra Starr. 


CIRE facias, declaring that before the ſuperior Aa miſtake in 
court in A. D. 1793, he recovered a * 2" entering up a 

againſt ſaid Starr, upon a note dated the 29th of Jan- . 3 
uary, A. D. 1790, wherein he promiſed to pay to 3 
the plaintiff {436 lawful money, on demand, with new trial, or by 
the lawful intereit ; on which was paid and endorſcd wric of error. 
the 15th of October, A. D. 1790, only the ſum of | 
333 dollars and 1-3, and that the judgment was for 
no more than  391-17-6 by miſtake ; when in fact he 
ought to have recovered the ſum of { 415-13-6, which 
was the ſum due on ſaid note ; the difference being 
23-16 lawful money, and cited the defendant to 

ew reaſon why the court ſhould not ſet ſaid record 
right, or give judgment for ſaid G 23-16. 


The defendant was defaulted—and the plaintiff 
moved for judgment ; but the court refuſed to render 
any judgment thereon, upon the principle, that where 
a verdict did not aid an inſufficient declaration, a de- 
fault would not. The averments in this declaration 
are directly oppoſed to the record of the judgment; 
belides the,things aſked to be done are totally improp- 
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er; which are that the court would correct their own 


judgment after the term is ended, or to give a judg- 


In an action 
on the coven- 
ant of ſeiſin, 
the court gave 
the conſidera» 
tion paid for 
the land, and 
the intereſt in 
damages. 


ment directly contrary to their former judgment. 
The party's remedy is by petition for a new trial, or 
by writ of error. | 


T imothy Caſtle verſ. Joſeph Peirce. 


CTION for breach of covenant in a deed, de- 
claring that the defendant for the conſideration 
of {125 by deed dated the 13th of November 1783, 
bargained and ſold to the plaintiff among other lands, 
two pieces of land, one containing twelve acres, and 
the other thirty-four acres, in Wilmington in the ſtate 
of Vermont, and covenanted that he was well ſeiſed, 
&c. The breach aſſigned was, that the defendant 
was not. well ſeiſed and that the plaintiff had been 
ejected from ſaid lands. 


The defendant plead in bar, a ſubmiſſion of ſaid 
controverſy to arbitration, on the 29th of September 
1793; an award in the premiſes and a compliance with 
it—and that the notes given to abide the award were 
delivered up to each party. 14 


The plaintiff replied, and admitted the ſubmſſſion 
and award, and the delivering up, to each party bis 
note; yet, that after ſaid award, viz. in March A. D. 
1794, both parties agreed to throw up ſaid ſubmiſſion 
and award, and to — and diſannul the ſame; 
Hand did mutually agree to releaſe each other from 
the ſame, and did in fact releaſe each other. therefrom 
—and entered into a new ſubmiſſion of the fame 
matters, together with others, in the words follow- 
ing, viz. We. the ſubſcribers being diflatisfied with 
« the award of Mitchel and Henman laſt Septem- 
« ber, do this day agree, that ſaid Mitchel, Henman 
« and Abijah Curtis, . ſhall conſider ſaid matters cf 


e diſpute in the former ſubmiſſion ; and determine 


« the ſame as ſhall be convenient—To hear and de- | 
« termine the diſpute contained in ſaid former ſub- 
« miſſion.” That ſaid arbitrators undertook the bur- 
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den of an award, but never made or publiſhed an 


award in the premiſes to the parties. 


The defendant rejoined, that the plaintiff was un- 
eaſy, and threatened him with a law ſuit, unleſs he 
would ſubmit the ſame matters again to ſaid Mitchel, 
Henman and Curtis; and ſolely to ſatisfy the plain- 
tiff, and ſave trouble, he did agree to ſaid ſubmiſſion 
recited in the plaintiff's replication; yet that he never 
did agree with the plaintiff to abandon ſaid award, or 
to diſannul or ſet the ſame aſide; nor did they mutu- 
ally agree to releaſe each other from ſaid award; nor 
did they in fact ever releaſe each other from the ſame; 
nor did they agree that either of them ſhould be 
bound thereby in any manner, unleſs the ſame was 
implied by ſaid written ſubmiſſion; and that ſaid ar- 
bitrators took on them the burden of hearing and a- 
warding in the premiſes; and the plaintiff in and by a 
certain writing under his hand, &c. in words follow- 
ing, viz. recites the revocation—revoked the power of 
fad arbitrators. | 


The plaintiff demurred to the defendant's rejoin- 
der; and judgment that the rejoinder was inſuffi- 
cient z upon the ground that the ſecond ſubmiſhon 
implied and contained in it an agreement to ſet aſide 
ſaid firſt award, and a mutual releaſing of each other 
abſolutely from any obligation to abide faid award. 
From this opinion of the court judges Root and Mit- 
chel diſſented, for the following reaſons—the only 
queſtion upon theſe pleadings, is, as the defendant in 


his rejoinder has denied all the averments in the plain- 


tiff's reply, except the ſubmiſſion, whether the ſecond 
ſubmiſhon to Curtis, &c. diſannuled and ſet aſide alto- 
gether the award made by Mitchel, &c. upon the firſt ; 
and contains in it mutual releaſe from and to each 
other, of all obligation to abide ſaid award ? 


Thus it appears clear, that ſaid ſecond ſubmiſſion 
neither contains or implies any ſuch thing; but only 


that the parties were both willing to take the judg- 


ment of the former arbitrators with ſaid Curtis, upon 
the ſame matters ; and had they made an award pur- 
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ſuant to ſaid ſecond ſubmiſſion, it would doubtleſs 
have been an extinguiſhment of the firſt, by force of 
the agreement. A ſubmiſſion to arbitration has ne- 
ver been conſidered as a diſannuling any claim or bar. 
ing any right, or as being a diſcharge of any obliga- 
tion, award, or judgment. And as the plaintiff by 8 
revoking the power of the arbitrators has prevented 
making an award, it is in effect ſuffering the plaintiff 
to take advantage ollie own wrong; and his revok. 
ing the ſecond ſubmiſſion deſtroyed all the effect it 
otherwiſe might have had. On a hearing in dama- 
ges, the court adopted the following principles—for 
one piece of land which was under improvement, the 
rule of damages ſhould be, the conſideration. paid for 
it, without intereſt—for the other piece of land not 
improved, the conſideration paid for it, and the intereſt 
of the money. | 


Fuller ver/. Burrel. 


CTION on note dated 29th of February, A. 
: D. 1788, for {25-9 lawful money, payable 
o_ 3 on demand, with intereſt. | 


«diſcharge, bad - -The defendant plead in bar, that before the dat 
; plead in bar, that before ate 
__ TAE, of the plaintiff's writ, he made full payment of the 


note on which, &c. and the plaintiff in and by a cer- 
tain writing diſcharged him therefrom. | | 


An averment 
in a reply a- 


The plaintiff replied, prayed oyer of the writing 


and recited it as follows: „ Received, Canaan, Oct- 
« ober 7, 1790, of Jonathan Burrel £7-13-6 York 
« money in full of all demands.” That ſaid wrt 
ting was given in diſcharge of a book account, 
for freight from Red Hook down the Hudſon, to New- 
York, amounting to {7-13-6—ſtating the account, 
and for no other cauſe or conſideration ; and that 
ſaid note was not in contemplation at the time of gir- 
ing ſaid diſcharge, the words, in full of all demands 
were inſerted by the defendant through miſtake, and 
ſaid note had never been paid or ſatisfied. 


2% Ga g.v, 
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The defendant demurred to the plaintiff's reply; 
and judgment that the reply was inſufficient. See 
the caſe of Carter vs. Bellamy, Kirby's Rep. 291, and 
Caſey vs. Caſey, at Windham laſt circuit. . 


Hamlin der- Mitchel. 


4A CTION of account in common form, as bailiff 3 b. 
and receiver, for { 104-9-6, in ſtate notes, re- rities pledg 

ceived the 3d of October 1788. oy they 
The defendant prayed oyer of ſaid receipt and recit- . until the 

ed it, as follows, viz. Received October 3d 1788, 3 

« of Nathaniel Hamlin, ſeven ſtate certificates, a- 

« mounting to , 104-9-6, at ten ſhillings on the 

« pound, York money, ' which are lodged with me as - 

« a ſecurity for {87 York money, which when paid, 

« I promiſe to deliver to captain Hamlin.” 


And thereupon the defendant pleaded that the 
plaintiff's declaration and matters therein contained, 
were inſufficient in the law —and eſpecially aſſigned 
the cauſes of demurrer. 


Judgment That the declaration was in ſufficient— | 
for by the receipt the ſecurities were lodged as a 


pledge for (87, which did not appear to have ever 0 


been paid ; and the ſecurities cannot be called for till 
laid debt is paid. | 


Banks verf. Mary Baſſet, adminiſtratrix of 8a. 


muel Baſſet. 


* from probate. The caſe was, the ap- Fg. 
pellant was a cteditor to Samuel Baſſet; Ma- does not lie ia 
ry Baſſet was adminiftratrix on ſaid Samuel's eſtate, _ 2 wh 3 
which was repreſented inſolvent, and commiſſioners N 
appointed; and one Daniel Brown, previous to ſaid becauſe t 


SamuePs death, ſued him on book, which ſuit was much is allow - 
to another 


pending at the time of his death. Said Mary was creditor by the 


tited to defend in ſaid ſuit, and judgment was render- commiſſioners. 
. | 


* 
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ed in Brown's favour againſt her, by default, for 

£62-16-9 debt, &c. which he exhibited to the com- 

miſſioners, with a further ſum of ( 16-10-g due by 

book, and had both allowed, when it was ſaid no- 

thing was due him, and which was a miſtake, of 

which the commiſſioners were now ſenſible, and ac. 

knowledged they had done wrong in making the allow. 

© ance, » The queſtion firſt to be determined was, whe- 

ther one creditor could have an appeal in ſuch caſe 

on account of another creditor's having a greater ſum 

allowed him by the commiſſioners, than he was enti- 

By che court—An appeal doth not lie for a credi- 

tor in ſuch caſe, but only by an executor or admini- 
ſtrator. | 


Benjamin Judd, &c. ſociety's committee of he 
_ Pariſh of Waterbury verſ. Woodruff. 


1 


A deed to a CTION of ejectment for twelve acres of land 
2 which the plaintiffs held by deed from James 
mittee and their 


ſucceſſors, goes Reynolds, dated the 26th of June, A. D. 1756. 


8 Plea—no wrong or diſſeiſin. Iſſue to the jury. 


— «re. The plaintiffs title was a mortgage deed from James 
ceived for re- Reynolds to the ſociety's committee of W , 
cord,” and thro and to their ſucceſſors in ſaid office, for the uſe of 


— — miniſtry in the town of Waterbury. ö 


not recorded The plaintiffs produced the records of the firſt ſo- 


—— the ciety in Waterbury, of their having appointed annu- 
record ſhall ally a ſucceſſion of committees down to the appoint- 
bear date at the ment of the plaintiffs. This record was objected to, 
—— becauſe it was a record of the firſt ſociety in Waterbu- 
for record. ry, and not of the ſociety in the pariſh of Waterbu- 
A mortgagor ry. The court admitted the record. The deed to the 
and his alicnee plaintiffs was delivered to the town-clerk, June 26th, 
ne e er A. D. 1766, and entered upon by him, as received 
tion of the for record 26th June, 1766, and was recorded at 
mortgagee. full length, in A. D. 1794. . 


The defendant's title was a deed from the ſame 
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James Reynolds, of the ſame lands, to Timothy and 


Ifaac Jones, dated the a2gth of May, 1771, and re- 


corded the 13th of June, 1771, and a deed from 
them to the defendant, dated the 8th of June, 1752, 
and recorded immediately. The defendant went into 


poſſeſſion in April, 1773, and paid the intereſt on the 


mortgage to the committee of - the firſt ſociety in Wa- 
terbury, about fix years—and then refuſed, and ſaid 
that the Jones's were to have ſettled it; but had not, 


and wiſhed a ſuit might be bro't, but acknowledged 


the money to be juſtly due to the toẽwõwn. 


The defendant contended— iſt, That the ſociety's re- 


cords did not prove the preſent plaintiffs to be the ſuc- 
ceflors of the original grantees—2d, That a ſociety's 
committee were not a corporation, and could not take an 
eſtate in lands by ſucceſhon—3d, That the defendant's. 
title was perfected long before the plaintiffs, by hav- 
ing his deed recorded Ea t the poſſeſſion 
of the defendant had been adverſe to the plaintiffs” ti- 
tle for more than fifteen years next before the date of 
the plaintiffs* writ. dc | 

The plaintiffs contended that the ſociety of the pa- 
rſh of Waterbury, and the firſt ſociety in Waterbu- 
ry, were ſynonymous. | | 


By the court Whether a ſociety's committee be a 

corporation or not, is not material; ſo long as they 
are a legal body capable of taking eſtates by grant ; 
and of being conſtituted truſtees for public uſes by the 
grantor. 'The plaintiffs deed was delivered to the 
town-clerk and by him entered upon the 26th of June 
1766, and it was the duty of the town-clerk to have 
recorded it at length; and the plaintiffs are not to 
ſuffer for his neglect. But the record by force of the 
ſtatute, bears date the 26th of June, 1766. See M- 
Donald vs. Leach, Kirby, 72—and Franklin vs. Can- 
non, 1 vol. Root's Rep. 500. 


The mortgagor is conſidered as tenant at will to the 
mortgagee, and his alienee alſo, at the option of the 
mortgagee, But in this caſe, the defendant by pay- 
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ing the intereſt, acknowledged the plaintiffs right, and 
himſelf holding under them. 

The jury found a verdict for the plaintiffs, which 
was accepted by the court. Vide Buckingham, &e. 
vs. Northrop, 1 vol. Root's Reports, 53. 


Canfield ver,. Squire. 


CTION upon the covenants in a deed, dated 
a ae the 23d of Auguſt A. D. 1784, in and by 
Nate, printed Which the defendant, for the conſideration of £30, 
by a private bargained and fold to the plaintiff a right of land in 
22 not ad- the town of Straton, and ſtate of Vermont, which 
Aence of the Was Originally granted by the governor of New- 
ſtatutes Hampſhire to John Lyman, and warranted ſaid right 
A deedwhichis againſt all perſons claiming from, by or under the de- 
2 _ fendant, or the ſaid John Lyman. Breach aſſigned 
dence to theju- Was, that the defendant had no ſuch right; but that 
ry without John Lyman was ſeiſed of ſaid right, and in Decem- 
ſome evidence ber 1789, ſaid Lyman ſold it to who had ever 


of is execution. ine held the plaintiff out therefrom, 


mitted,topro7® The defendant plead not guilty. Iſſue to the jury, 

A and verdict for the — 2 ! 2M p 

tion and tenor. In this caſe ſeveral points were reſolved—1ft, That 
a book, ſaid to contain the ſtatutes of Vermont, print- 
ed by Haſwell, a private printer, may not be admitted 
as evidence of the ſtatutes of Vermont—See Boſt- 
wick vr. Bogardus, ante.—2d, That a deed. which 
appears to have been executed and acknowledged in 

ſtate of Vermont, may not be read, if denied, un- 

leſs there is ſome proof of its execution—3d, That 
depoſitions are admiſſible to prove the loſs of a deed 
by fire or otherwiſe - alſo to prove the exiſtence, exc- 
cution „and tenor of the deed, 
Tee | | 


A book con- 
taining the ſtat- 
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| Hart ver/. Brown. In an action of 


| _ treſpaſsbrought 

before a juſtice, 

CTION of treſpaſs, brought before a juſtice, demanding 407 
demanding forty ſhillings damages, damages, and 

- | comesbefore the 


The defendant plead title to the land on which the ſuperior court 
treſpaſs was done, and the cauſe was handed over to the 114 pron . 
county court, and by appeal came to this court. Iſſue find 2 
to the jury —who found againſt the defendant's title, plaintiff r5/fin- 
and for the plaintiff to recover fifteen ſhillings ſingle Ele damages the 
damages; upon which the court gave judgment for rd ag 
forty five ſhillings, the treble damages, although the treble that ſum 


demand in the writ was for but forty ſhillings, by force of the 
: * ſtatute, altho” 


more than the 
demaad in the 
writ. 


White ver/. Adminiſtrators of Samyel Judſon. = 


CTION on book for 80. Plea—That aid On a plea to 
Samuel Judſon at the time of his death, owed an action on 


nothing to the plaintiff by book. Iflue to the court. — — 


The plaintiff 's book conſiſted of charges from the 2 . 
year 1770, to the year 1775 incluſive. Samuel Jud- death-judg- 
ſon died in A, D. 1777—the plaintiff and ſaid Samuel ment will be 
were neighbours, and both citizens of the ſtate of 2 
New-York. The defendants relied upon the ſtatute dne age 
of limitations of the ſtate of New-York, to bar the the debt might 

laintiff of any recovery, and produced the law—and have been bar- 
23 the court were giving their opinion in the caſe, — oy * wig 
they obſerved how the iſſue was joined, viz. that ſaid tion, had the 
Samuel Judſon, at the time of his death, owed the plea been pro- 
plaintiff nothing by book. Upon the evidence it ap- Per. 
peared that ſaid Samuel died in A. D. 1777, at which 
time the plaintiff's book was not out-lawed, and had 
never been paid. The court found the ifſue in favour 
of the plaintiff, viz. that ſaid Samuel did owe, &c. 
at the time of his death, notwithſtanding it appeared 
that the debt was barred by the ſtatute of limitation 


at the time the ſuit was commenced. 
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Dorothy Smith verſ. Ward. 


reſted, becauſe 
ohe of the jury fendant. 


e 4 A motion in arreſt was made by the plaintiff that 
— previous to One of the jurors who tried ſaid cauſe and conſented 
the trial. to ſaid verdict, had heard the facts and given his opin- 
10n in favor of the defendant, before he was return- 

ed and empanneled, and of which the plaintiff was 

ignorant ;—that the jurors who tried ſaid cauſe, were 

inquired of, when the ſame was called, whether they 

had heard of ſaid cauſe, or given any opinion there- 

on, and were informed that if they had, they would 

make it known, otherwiſe it would be taken that 


they had not; and that ſaid juryman remained ſilent. 
The defendant replied, that the facts alledged in 


ſaid motion were not true. Elihu Stow, father of 
Joſhua Stow, who carried on this ſuit, teſtified that 
before this ſuit was commenced, he heard ſaid jury 
man ſay, that it was not juſt Mrs. Smith ſhould reco- 
ver, for ſhe had received a compenſation. Obed 
Stow, brother of Joſhua Stow, teſtified that about a 
year ago, he heard ſaid juryman declare, that it was 
not juſt or honorable that the plaintiff ſhould recover, 
after ſhe had received a compenſation. The juryman 
was admitted, and declared that he had no recollec- 
tion of any ſuch converfation with Elihu Stow, ot 
with Obed Stow, the brother, but that he did tell Joſ- 
hua Stow, when he informed him that Mrs. Smith 
was going to commence the action, that upon his re- 
preſentation, it was not juſt of honorable, ſhe' ſhould 
recover againſt the defendant after ſhe had received 
her pay; and this he had wholly forgot. The court 
found the motion to be true, and arreſted the judg- 
ment. | | * : 
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George and Anne Starr verſ. Elihu Starr and 
d Phillips, executors of Philip Morti- 
mer, Eſq. deceaſed. 


PPEAL from the judgment of the court of + 2 _ 
probate, in proving and approving the laſt will to à will. 

and teſtament of ſaid Mortimer, bearing date the A will cannot 
th of July, 1792, and receiving and ordering to be be proved in 

25 on file certain other writings bearing date the — 
1oth of March 1794, drawn up in the bo of a the perſonal eſ- 

will and codicil. The ſaid George and Anne Starr tate and void as 

moved that ſaid judgment might be difaffirmed for do dhe real. 

the following reaſons, viz. 1ſt, Becauſe Timothy 

Starr, Elihu Starr and Joſeph Sage, whoſe names 

were ſubſcribed as the witneſſes to the writing, bear- 

ing date the gth of July A. D. 1792, and proved and 

approved by ſaid court of probate, as the laſt will 

and teſtament of ſaid deceaſed, were at the date afore- 

ſaid and ever fince had been, and till are, inhabit- 

ants of ſaid town of Middletown, and citizens of 

the'city of Middletown, and as ſuch were intereſted 

in the deviſes and bequeſts given by ſaid will, to ſaid 

city and town of Middletown, and were and are not 

legal witneſſes to ſaid will—2d, That ſaid writing 

was drawn up by Elihu Starr in his hand writing, 

and that ſaid Elibu Starr was by ſaid will, appointed 

one of the executors ; and alſo that ſaid Philip Mor- 

timer, Eſq. deceaſed, had given to ſaid Elihu Starr 

by faid will, a legacy of {5 lawful money, and the 

ſervice of a negro girl for 5 five years—3d, Be- 

cauſe the writings aforeſaid which were by faid court 

of probate accepted as codicils, and ordered to be 

kept on file, were not witneſſed by any perſon ; and 

{aid writing dated the 10th of March A. D. 1794, 

was flever ſubſcribed, or publiſhed by ſaid Philip 

Mortimer, Eſq.—4qth, Becauſe Philip Mortimer, at 

the dates of the ſeveral writings aforeſaid was not 

of ſound diſpoſing mind and memory. 


The appellee replied, that ſaid writing bearing date 
the 10th of March 1794, was ſubſcribed by ſaid Phi- 
lip on ſaid roth of March, when ſo much of ſaid wri- 
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ting was drawn as was contained in the fix firſt pages, 
and to the thirtieth line of the ſeventh page. And that 
on the ſame day, ſaid Philip directed the ſaid Elihu 
Starr to compleat the ſaid writing as it now was, and 
to conform the fame to the firſt writing aboveſaid, 
except where the laſt differed from the firſt, and for 
this he gave him parol directions. And that ſaid Phi- 
lip at the ſeveral dates aforeſaid, was of ſound diſpo- 
ſing mind and memory; and as to the refidue of the 
reaſons the appellees ſaid they were inſufficient. 


The appellants rejoined, that the reſidue of faid 
reaſons were ſufficient, and that the reply reſpecting 
the writing, dated the 10th of March 1794, was inſut- 
ficient. 


The deviſes and bequeſts in the will were—that for 
the good will and reſpect the teſtator had for the city 
and citizens of Middletown, he gave and bequcathed 
to ſaid citizens, a certain piece of land, adjoining eaſt 
on the tomb lot, running four rods, &c. for a building 
ſpot, to erect a granary houſe, for the uſe of the inha- 
bitants of ſaid city ; for which purpoſe” he gave and 
bequeathed {600 lawful money, and directed out of 
what fund the money ſhould be raiſed. He alſo gave 
and bequeathed to the inhabitants of the city of Mid- 
dletown, as a ſtock forever, (400 lawful money, to 
r erg one thouſand buſhels of wheat, five hundred 
uſhels of rye, and five hundred buſhels of Indian, 
corn; always to rentain as a ſtock, to, ſupply the ne- 
ceſſities of thoſe of the inhabitants of ſaid city, who 
might ſtand-in need; to be always under the manage- 
ment and inſpection of the mayor and aldermen, for 
the time being; and directed out of what funds faid 
4 400 was to be raiſed. He then ordered the two 
ums to be raiſed and paid in preference to all other 
legacies. He then adopts Anne Starr, his niece, the 
wife of George Starr, as his daughter ; and gave her 
the uſe of his houſe called Mortimer's Lodge, with a 
part of the land adjoining, during her natural life, 
and to her huſband George Starr, during his natural 
life in caſe he ſurvived her, with ſundry ſpecific lega- 
_ cies. He then gave ſundry legacies to divers perſons. 
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He then adopts Philip Mortimer Starr, ſon of George 
and Anne Starr, to be his ſon—and gave him all his 
ether lands particularly enumerated and deſcribed in 
the will, and to his children lawfully begotten of his 
body, in tail male; and in want of iſſue male, to his 
iſſue female; under this further limitation, that ſaid 
Philip M. Starr, ſhould take the name of Mortimer, 
for himſelf and family, and have the ſame confirmed 
by the general afſembly, to him and his heirs. Then 
his will was, that all the parcels of the real eſtate, to- 
gether with the appurtenances before deviſed, to 
George and Anne Starr, for their lives, ſhould revert 
to ſaid Mortimer Starr, and his heirs, bearing the ſame 
name forever. He alſo gave to ſaid P. Mortimer Starr, 
all his other eſtate of what kind ſoever, to him and his 

And in caſe faid Philip Mortimer Starr ſhould not 
within one year after his coming of age, take the name 
of Mortimer, as aforeſaid, and his niece Anna Starr, 
ſhould leave no ſon ſurviving her, the eſtate given to 
ſaid Philip, ſhould go to her eldeſt daughter for her 
life; and in caſe ſaid eldeſt daughter ſhould leave a 
ſon, and he take the fir-name of Mortimer, as afore- 
ſaid, then all the real eſtate given to the eldeſt 
daughter of his ſaid niece for life, ſhould remain to 
her eldeſt ſon and his heirs in tail male forever—and in 
caſe the daughter of his ſaid niece ſhould leave no ſon, 
or ſuch ſon ſhould not take the name of Mortimer, 
then the ſeveral parcels of real eſtate aforeſaid, ſhould 
continue to the next in ſucceſſion, the males having the 

eference ; always obſerving, and it was his will, 

t any of that line, who might do and perform the 
injunctions and reſtrictions laid upon Philip M. Starr, 
which if they performed, ſhould give them a right to 
his above ſaid eſtate forever—and in failure of his 
niece's line of deſcent, his real eſtate ſtiould go to the 
firſt ſon of Peter Carnel, only brother of his ſaid 
niece, on his complying with the injunctions 3 then 
the real eſtate was given to him and his heirs in tail 
male, bearing his name; but in failure of his comply- 
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ing with ſaid injunctions, and taking the name of 
Mortimer, then to the ſon or grandſon of James Mor- 
timer, in Ireland, if any ſuch there was, &c. And in 
failure of all theſe, he gave Mortimer Lodge, &c. to 
the Epiſcopalian church; and the reſt and reſidue of 
his real eſtate to the town of Middletown, for the uſe 
and benefit of the poor inhabitants of ſaid town, &c, 
and appointed George Starr, Elihu Starr, and George 
Phillips, his executors z to each of whom he gave (5, 
in token of his reſpect. The negro girl, the ſervice of 
whom was given in the will to Elihu Starr, was made 


free by the after will or codicil George Starr refuſed 


the truſt of executor, and took the appeal. 


The judgment of the court was—that ſaid Philip 
Mortimer, the teſtator, at the dates aforeſaid, was of 
ſound diſpoſing mind and memory. That the reſidue 
of the reaſons for the appeal were ſufficient ; and that 
the reply of the appellees reſpecting the writing bear- 


ing date the roth of March 1794, was inſufficient. 


The reaſons of the court—1ſt, It is an eſtabliſhed 
rule in this court, that whoever is intereſted in the 
event of the ſuit, or in the queſtion on trial, 1s an in- 
competent witneſs, except in the caſe of members of 
a corporation, who from the ſmallneſs of their intereſt 
and the neceſſity of the caſe, are admitted. And it 
appears and ſeems to be admitted by the demurrer, 
that three of the ſubſcribing witneſſes are intereſted in 
the ſuit, as they are members both of ſaid town and 
city; and no ſuch neceſſity exiſted in this caſe, as 
ſaid will was made years before the teſtator's death, 
and when in health'; and other witneſſes might have 
been obtained. 


2d, That Elihu Starr, is further intereſted as a 
legatee, and is one of the executors who has accepted 
ſaid truſt, and is a party to this ſuit ; he is therefore 


upon 1 principle an inadmiſſible witneſs. And 


although by ſome Britiſh authorities, executors and 
even legatees, who have releaſed their legacy, and no 
party in the ſuit, have been admitted under certain 
circumſtances (for there are adjudications both ways) 
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ſuch adjudications are incompatible with the laws 
of Connecticut; the ſimplicity of which excludes the 
poſſibility of introducing that ſpeculative metaphyſical 
refinement which ſo much embarraſſes the Britiſh 
courts, without deranging our whole ſyſtem. In 
England a will is hs. in the prerogative court on- 
ly, in relation to the perſonal eſtate, and has no effect 
upon the deviſes of real eſtate in the ſame will—but 
they muſt be proved in the common law courts in eve- 
ry trial for each, and a will for perſonal eſtate may be 


there proved without three witneſſes—but the caſe is 


not ſo in Connecticut, for here the probate of the 
will extends to all the deviſes, ' as well as legacies, 
and all other courts are concluded by it; nor can a 
will proved in part, be good as to the perſonal eſtate 
and void as to the real, and no law will warrant 
ſuch a decree—beſides'it would ordinarily be phyſi- 
cally impoſſible. For ſuppoſe a man has a ſon and a 
daughter only, has a thouſand pounds of real eſtate, 
and a thouſand of perſonal ; by will gives one half of 
his intereſt, viz. his real eſtate to his ſon, the other 
half, viz. his perſonal, to his daughter, and dies—the 
will has but two witneſſes, it is therefore void as to the 
real eſtate. If the probate eſtabliſh the'will as to the 
perſonal eſtate in favor of the daughter, ſhe will not 
only take the whole of the perſonal eſtate, but alſo 
will take half of the real eſtate, that being inteſtate— 
the daughter would have three quarters and the ſon 
only one, which would be unjuſt, and contrary to the 
deſign of the teſtator and yet, by following the Brit- 
iſh labyrinth of learning, this would be the caſe. 
Further, witneſſes intereſted in the queſtion only, are 
there not excluded, but in ConneQicut they are — ſo 
that according to the Britiſh practice witneſſes may 
be admitted to prove a will as to one piece of land, al- 
though they hold other lands by the ſame will, and 
equally intereſted in the ſame queſtion ; but in Con- 
necticut, ſuch witneſſes are wholly inadmiſſible. | 


3d, If there is no valid will, the codicils which are 
nt on it mult fall. 


From the opinion of the court upon the ſirſt and 
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ſecond exceptions to the will, Judge Root diſſented. 
And previous to aſſigning the ſpecial reaſons for dif. 
ſenting from the court, it may be well to premiſe a 
few obſervations on the nature of wills and deviſes. 
A will ar deviſe is a gift of one perſon to another to 
take effect at the death of the donor; and this power 
reſults from the idea of property; and this may be 
done by one, or by as many inſtruments as there are 
donees, or portions of property to be given. Powel 
on deviſes, 23, 24, &c. Each donee is intereſted in 
the gift to him, but not in thoſe to others. A will 
may be good as to perſonal eſtate, and void as to real 
Dit may be good as to ſome legacies and deviſes, 
and yoid as to others. No man can be a witneſs to 
atteſt a grant to himſelf. —A witneſs that can neither 
get nor loſe any thing by his teſtimony, cannot be 
conſidered as incompetent on the ſcore of intereſt. 


By the Roman law, a will or teſtament was con- 
ſidered as a ſubſtitution, or appointment of an heir 
to ſucceed to the inheritance. The Engliſh borrow- 
ed many of their ideas reſpecting laſt wills from the 
Romans; and accordingly a deviſe, of a man's real 
eſtate to his heir at law is void, and the heir takes 
by deſcent. : 5 


To reſcue and reſtore the power of will making, 
from the long interruption and oppreſſion of the feu- 
dal ſyſtem, viz. from the Norman conqueſt, the ſtat- 
utes of the 32d and 34th of Hen. VIII. uſually called 
the ſtatutes of wills, were enacted, empow@ng every 
perſon (except, &c.) having manors, lands, &c. to 
give and deviſe them by will in writing or otherwiſe, 
by act executed in his life time, & c. Theſe ſtatutes 
not having preſcribed the form in which it might be 
done, nor the ſolemnities with which it ſhould be 
executed and atteſted ; it was found, that .for want 
of this, frauds were practiſed, wills ſurreptitiouſly 
obtained, were impoſed on people, and lawful heirs 
were diſinherited without and contrary to the will 
and mind of the teſtator; and that often by the mere 

ol 8 thoſe who were intereſted or not to 
be. credi o prevent and remedy this evil, it was 


* 


0 
ms MS CLE ES _ 


[ 1 


22 — .... te. — 


r 


7 * 


DECEMBER TERM, A. D. 1795. 


enacted by the 29th of Char. II. that all deviſes and 
bequeſts of lands and tenements, ſhould be in writing, 
figned by the party, or ſome perſon in his preſence, 
by his expreis direction, and atteſted by three credi- 
ble witneſſes, ſubſcribing it in the preſence of the 
teſtator, or it ſhould be void. A will or deviſe exe- 
cuted according to the forms preſcribed by this ſtat- 
ute, muſt have been conſidered as a good will, duly 
and legally executed ; whether the witneſſes died, be- 
came intereſted, or infamous, before the time of their 
examination, in proof of it or not; for it could not 
be in the power of any man to preſerve his witneſſes; 
—it was enough that the will was executed as 'the 
ſtatute required, to give it exiſtence and perfection 
2s a will. In the conſtruction of this ſtatute many 
doubts and difficulties aroſe, as to what was a ſign- 
ing by the teſtator, what a ſubſcribing of the witneſ- 
ſes in the preſence of the teſtator, what was meant 
by credible witneſſes; whether they muſt be ſo, at the 
time of ſubfcribing, or of proving the will, or both ; 
or whether if they were not ſo at the time of ſub- 
ſeribing, it would anſwer, if they were fo at the time 
of their examination. See learned diſcuſſions on 
theſe queſtions in the caſe of. Hilier vs. Jenin 
Carth, and 1ſt of Lord Raymond, 5og ; and in 

caſe of Holdfaſt vs. Dowling, 2d Str. 1253. Alſo, in 
the caſe of Windham vs. Chetwynd, 1ſt Burr. 414, in 
which laſt caſe Lord Mansfield has reduced the 
points in ſome degree to principles of common ſenſe. 


To avoid and obviate theſe doubts and difficulties 
relating to the atteſtation of wills and codicils of real 
eſtates in Great Britain, and in their colonies in Ame- 


rica, by the 25th of George II. it is enaCted, that any 


perſon who ſhall atteſt the execution of any will or 


codicil made after the 24th of June A. D. 1752, to 


whom any beneficial deviſe, legacy, &c. ſhall be there- 
by given or made, ſuch deviſe, &c. ſhall ſo far only, 
as ere ſuch perſon atteſting the execution of ſuch 
will, &c. or any claiming under him, be utterly null 
and void; and ſuch perſon ſhall be admitted as a wit- 
neſs to the execution of ſuch will, &c. within the 
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ſtatute of the 2gth of Char. II. notwithſtanding ſuch 
deviſe. This ſtatute ſeems to be an explanation of 
the 29th of Charles II. In England a will of perſonal 
property is proved before the ſpiritual courts. The 
ſeveral deviſees of real property have each a diſtinct 
and ſeparate intereſt in their rolpeftive deviſes, which 
every one muſt prove in a ſuit brought in the courts 
of common law. No legatee can be a witneſs to prove 
his own legacy—if it cannot be proved without him 
it is void—if it can he will be entitled to it. No de- 
viſee can be a witneſs to atteſt a deviſe to himſelf ; 
his deviſe is therefore void unleſs it be otherwiſe at. 
teſted according to the ſtatute. The ſtatute of George 
II. declares only, what was true before, viz. that ſuch 
legacies and deviſes are void, and that ſuch perſons 
ſhall be conſidered as credible witneſſes within the 
ſtatute of Charles, and be admitted accordingly, as to 
all the other bequeſts in the will, as having no intereſt 
at all in them, or in any queſtion reſpecting them, 
And it would be very unreaſonable that becauſe one or 
two of the bequeſts in a will ſhould fail for want of 
proof, that the whole will ſhould be void; and it is no- 
thing new for a witneſs to be intereſted in one point in 


. 2 cafe, and not in another, and be admitted to. teſtify 


accordingly. He may be intereſted reſpecting the 
bounds of land in a ſuit at law, but not in the title or 
the poſſeſſion. A deed may be good for one purpoſe 
and void as to another—as a deed granting to A and B 
in ſeveralty two diſtinC tracts of land, and A with ano- 
ther perſon are the only witneſſes to the deed ; the 
grant to A is void, for want of legal atteſtation, but 
good as to B, for in the grant to B, A has no interelt. 


The power of making a will is an important right, 
and held dear by ſociety—the laws therefore reſpect- 


ing this right are to be conſtrued favorably.. By the 
law of this ſtate, all perſons of the age of twenty one 
years, of right underſtanding and memory, (and not 
otherwiſe legally incapable) ſhall have full power and 
authority, to make their wills and teſtaments, and all 


other lawful alienations of their lands or other eſtates. 


The power of making a will and other alienations a, 
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property are placed on the fame footing. The law 
relating to the atteſtationiof wills and deviſes of land, 
is, that no will or teſtament wherein there ſhall be any 
deviſe or deviſes of real eſtate, ſhall be held good, and 
allowed for any ſuch deviſe or deviſes, unleſs wit- 
neſſed by three witneſſes, all of them ſigning in the 
preſence of the teſtator. This ſtatute makes the at- 
teſtation of three witneſſes as aforeſaid eſſential, only 
as to the deviſes of real eſtate. By another law of 
this ſtate, all grants, bargains, and tales of lands, &c. 
ſhall be in writing, ſigned by the grantor, witneſſed 
by two witneſſes, and acknowledged, &c. or ſhall not 
be conſidered as completed according to law. Both 
theſe ſtatutes, as well as the ſtatute of Charles II. were 


deſigned to prevent any poſſibility of fraud and impo- 


ſtion, as to the identity of the inſtrument and the ex- 
ecution of it; and therefore have made theſe ceremo- 
nies of writing and figning, and atteſting eſſential to 
the legal exiſtence of the inſtrument. 


The difability objected to the witneſſes of the will 
in this caſe, is—firſt, on account of their being inha- 
bitants of the town of Middletown. Now if the town 
of Middletown doth not, nor ever can take any bene- 
ficial intereſt by the will, the objection muſt fall to 
the ground. The intereſt given to the town, (if any) 
Is a contingent remainder in a part of the teſtator's 
eſtate, upon the failure of certain conditions, perform- 
able by a ſucceſſion of perſons, either of whom per- 
forming, will defeat the eſtate. There is therefore 
not even a remote poſſibility of its ever veſting ; for if 
the conditions are performed, the eſtate is defeated— 
if not, by the ſtatute it becomes a fee ſimple in the 
iſue of the firſt donee in tail—further the town is 
made only truſtee for the uſe of the poor. 


_2dly, On account of their being citizens of the 
city of Middletown. The bequeſts to the citizens of 
laid city are, firſt, of a plot of ground for a particu- 
lar uſe, viz. for a building ſpot to erect a granary 
houſe upon, for the uſe of the inhabitants of ſaid city. 
he uſe is after explained—for which purpoſe he 
eyes £600 lawful money. He then gives £400 to 
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the inhabitants of ſaid city to buy 1000 buſhels of 
wheat, 500 of rye, and 500 do. of corn; always to 
remain as a ſtock to ſupply the neceſſities of thoſe 
who may ſtand in need; and always to be under the 
inſpection and management of the mayor and alder. 
men for the time being. This intereſt is given to the 
citizens of ſaid city in truſt for certain ſpecified pur. 
poſes ; viz. to build a granary houſe to ſtore grain in 
for the uſe of the inhabitants, that is, to ſupply, by 
fale, ſuch of the inhabitants as ſhall be under neceſſity 
and cannot purchaſe elſewhere ; and the citizens can- 
not apply theſe bequeſts to any other uſe. And it is 
to be under the ſuperintendence and ordering of the 
mayor and aldermen—and the ſtock at all events to be 
kept good. There is therefore no certain beneficial 
intereſt that either the city or citizens at large have 
in theſe bequeſts ; but they are made truſtees for the 
benefit of the needy inhabitants, who only have the 
privilege of purchaſing grain there, and to pay for 


_ It atleaſt what it coſt, for the ſtock is to be kept good. 


Further, ſhould it be 'admitted that as inhabitants 
of the town, and citizens of ſaid city, they are inter- 
eſted, it is a corporate intereſt only'; and members 
of corporations, as of towns, &c. have ever been ad- 
mitted, as competent witneſſes for their own towns, 
in all caſes where from the nature and ſituation of 


the tranſaction it is not expectable, that other witneſ- 


ſes would be preſent, or be to be had. Thecaſeof Eliſha 
Smith, executor of D. Grant vs. E. Barber, tried at 
Litchfield, Auguſt A. D. 1790, is in point. The action 
wasindebitatus aſſumpſit for monies the defendant had 
received on certain notes belonging to the eſtate of 
ſaid teſtator. Said Grant left a great eſtate z he made 
the town of Torrington, in which he lived and died, 
refiduary legatee. And theſe monies, it was agreed, 
if recoyered, would increaſe the town's legacy. The 
inhabitants of the town of Torrington were 0 

as witneſſes, and objected to; and by the court, on 
ſolemn diſpute, were admitted, and expreſsly on the 
ground of former deciſions and precedents. 

people living about the teſtator for miles diſtant, were 
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inhabitants of the city or townor of both. The teſtator's 
making his will in time of health, doth not alter the 
principle the law goes upon in ſuch caſes. Was ever 
a deed, made to the ſtate, or to a town, and witneſſed; 
the firſt by citizens of the ſtate, the ſecond by the 
inhabitants of the town, adjudged void for want of 
atteſtation, or even queitioned—I think not. 
caſe of a will is more to be favored. 


The ſecond objection goes to Elihu Starr only.— 


That he wrote the will, was one of the executors, and 


had a legacy. The firſt requires no anſwer, not in- 
deed the ſecond—an executor is but a truſtee and as 
ſuch, has no intereſt ; and at the time of ſubſcribing, 
it is uncertain whether he ever will have ; if after- 
wards he. becomes intereſted by being made a party 
to ſuits, this may exclude him from giving teſtimony 
in thoſe ſuits ; but cannot effect the execution of the 
will, Beſides, if he cannot atteſt his own appoint- 
ment, and it cannot be done without him, the appoint» 


ment is void but this will not effect the deviſes in 


will, nor prevent his being a good witneſs to atteſt 
e will as to them. As to the third objection, that 
he had a legacy by the will—this is an intereſt, and 
x the will can be proved as to the perſonal eſtate 
without him, he will be entitled to his legacy, and 
then he can have no intereſt in teſtifying to the will 
as it reſpects the deviſes of real property. If the will 
cannot be proved without him, then his legacy is void, 
and his own teſtimony cannot help it. In either caſe, 
he has nq intereſt, for he can neither get or loſe any 
thing by liis teſtimony. 


Again, if notwithſtanding; the witneſſes ſhould be 
conſidered as intereſted and incompetent, they muſt be 
fo only in reſpect to the bequeſts to ſaid town and city, 
and to faid hu As to every other part of the will, 
they are competent witneſſes, and have no intereſt, 
And muſt the whole will fail, becauſe theſe bequeſts 
are void ? The intereſt given to them will go to the 

ir, or fall into the reſiduum: No injuſtice will be 


— 


done, nor will the will of he teſtator be contravencd, 
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except in the failure of thoſe bequeſts. If thoſe be. 
queſts are void for want of proper atteſtation, then 
the witneſſes, as to every other part of the will, are 
equally diſintereſted, as though no ſuch bequeſts had 
been attempted to be given them. In the courts of law a 
man recovers according to the right he ſubſtantiates. 
In courts of probate, where the ſeveral legatees and 
deviſees have ſeveral and diſtinct intereſts, under one 
and the ſame inſtrument, the will, it ought to be a 

proved as far as it can be proved and eſtabliſhed, ac- 
cording to the forms of law, in favor of every _ 
or deviſee; only where this would work manifeſt in- 
juſtice and violate the obvious intention of the teſtator, 
That a will muſt be wholly void, becauſe that ſome 
of the bequeſts cannot have effect, appears to be a 
great abſurdity ; and contrary to conſtant practice. 
How frequent are legacies lapſed by the death of the 
legatee in the life of the teſtator; and rendered void 
for uncertainty, both as to the thing given, and of 
the perſon to whom given. Alſo by reaſon that the 
teſtator did not own the thing given. Yet no one ey- 
er thought theſe failings made void the will—or if a 
deviſe or legacy fails al want of due atteſtation, it 
cannot affect thoſe which are well atteſted. If we 
reſort to principles, I think we ſhall do what the courts 
in Great Britain are practiſing under the ſanction of 
the 25th of Geo. II. and which might as well have 
been done, without the act, as with it. That is, to 
- conſider a legacy or deviſe given to a witneſs, by a will 
which is atteſted by himſelf, to be void—and the wit- 
neſs competent to the atteſtation of the will, as to all 
other bequeſts. | | 


In the caſe of a man's dying and leaving a ſon and 
a daughter, and C1000 in real and { 1000 in perſonal 
property ; and a will of all his real eſtate to the ſon, 
and of the perſonal to the daughter—witnefſed only 
by two witneſſes, —The will would be void as to the 
real eſtate, and good as to the perſonal property in 
point of atteſtation. I ſhould ſuppoſe that it ought 
to be eſtabliſhed, as to the perſonal eſtate, and what 
is given by it, conſidered as a portion advanced to the 
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daughter by an act done in the life of the teſtator, 
and the whole real eſtate be ſet out to the ſon. This 
would fulfil both the law and the intent of the teſta- 
tor, and would be equitable and juſt. But to ſet 
aſide the will, would directly counteract the will of 
the teſtator, which was that the ſon ſhould have the 
real, and his daughter the perſonal eſtate. 


This is going upon the principle that every deviſee 
and legatee is not intereſted in eſtabliſhing the will, 
any farther than it reſpects his or their own deviſe or 
legacy. And if ſuch deviſe cannot be eſtabliſhed, 
without this teſtimony, it muſt fail; but as to the 
will, as it reſpeCts every other deviſe or legacy—to 
any other perſon, he is wholly diſintereſted. 


N. Scovel ver/. Chapman and Wadſworth. 


9 ——— 


CTION of the caſe, declaring that the defend. — Owners of 
. ants and one Barnabas Do deceaſed, on the — 
i 27th of November A. D. 1794, were owners of the the ſufficiency 
ſchooner Dove, lying in Connecticut river, at Pratt's of their veſſels. 
7 ferry in Wethersfield, of which ſaid Chapman was 
. maſter z which ſchooner was kept for the purpoſe of 
a coaſting up and down ſaid river, and for tranſporting 
* goods, &c. from ſaid Wethersfield to Hartford. That 
f on or about ſaid 27th day of November A. D. 1794, 
© the plaintiff delivered to the defendants on board ſaid 
0 ſchooner, nine hundred buſhels of ſalt, of the price of 
11 fix ſhillings per buſhel ; and the defendants by their 
1. lad maſter received ſaid ſalt on board ſaid ſchooner, 
Ml in good order, to tranſport the ſame from ſaid We- 

p thersfield to ſaid Hartford, for. cuſtomary freight ; 

which the plaintiff agreed and promiſed to pay the 

nd defendants ; and the defendants in conſideration 
"al thereof aſſumed and promiſed to tranſport ſaid ſalt 
un, from ſaid Wethersfield to Hartford ſafely, and to 
uy deliver the ſame to the plaintiff there, in good order, 
he e. That ſaid ſchooner at the time of receiving the 

in plaintiff's ſaid ſalt on board, was not ſea worthy, 
is but was rotten, decayed and defective in her planks, fo 

lat that ſhe admitted the water into her hold upon ſaid 
the alt, whereby the whole was diſſolved and entirely loſt, 
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The defendants plead not guilty, and put them- 
ſelves on the country. 

It appeared upon the evidence, that the planks of 
the ſchopner were rotten the inſide, and a mere ſhell 
on the out ſide, ſound in ſome places a quarter, in 
ſome half, and in ſome not more than one eighth of 
an inch. The ice running in the river, cut through 
and let in the water upon the ſalt. Verdict for 
plaintiff to recover, and accepted by the court. 


The defendants moved in arreſt of judgment the 
inſufficiency of the declaration. 


The court found that the plaintiff*s declaration was 
ſufficient, and gave judgment for the plaintiff to re- 


cover. 

Paddock ver/. Cornelius Higgins, Efq. 
Guardian li- CTION for a breach of covenant in a certain 
— —— _ indenture of apprenticeſhip—declaring, that 
ef, 2 the defendant in and by a certain written indenture, 


d of - 
prenticeſhip? dated the day of April A. D. 1789, as guardian 


' Oyer not to to David Smith, a minor, did place and bind him to 
ve given on 2. the plaintiff, by indenture, ſigned by the plaintiff and 
ledged in the defendant, and ſaid David, an apprentice to learn the 
declaration to trade of a ſhoemaker and tanner, &c. faithfuily to 
be loſt, ſerve the plaintiff until he ſhould arrive to the age of 
twenty one years, which would be in May A. D. 
1795—and in conſideration thereof, the plaintiff a- 
greed and covenanted to inſtru ſaid David in the 
art or trade of a-ſhoemaker and tanner, &c. that ſaid 
David entered into the plaintiff's ſervice in April A. 
D. 1789, and continued in his ſervice until the month 
of March A. D. 1793, when the ſaid David in viola- 
tion of his ſaid indenture, went off, and left the 
plaintiff's ſervice, and had never ſince returned; that 
the plaintiff had performed on his part the covenants 
in faid indenture, whereby the plaintiff was damnifi- 
ed £60, and alledging that a duplicate of ſaid inden- 
tures was made and executed, and one delivered to the 


plaintiff, which by ſome inevitable accident was Joſt 


» 
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in a manner wholly inexplicable to him, and that the 
other part was in the hands of the defendant. 


The defendant plead in abatement—1ſ, That no 
rofert was made of ſaid indenture—2d, That ſaid 
David who ſigned ſaid indenture with the defendant, 
was not made a party in the ſuit—3d, That the plain- 
tiff's remedy was upon the ſtatute againſt the appren- 
tice only. | 


The court judged the plea in abatement to be inſuf- 
ficient, and the cauſe was continued—when the de- 
fendant prayed oyer of ſaid indenture. 


The plaintif replied, that the motion for oyer was 
inſufficient, for the reaſons aſſigned in the declaration ; 
and the judgment of the court was, that the motion 
was inſufficient. | 


Azariah Whittleſey ver/. Richard Dickerſon. 


Þ mares, for a new trial, in an action of de- Where 2 pe- 
famation, brought by ſaid Dickerſon againſt ſaid tition for new 
ittleſey, for ſeating be following — Viz. — ſun- 
“Richard Dickerſon has forged a certain note, and I ſome ſufficient, 
can-prove it” —alledging ſeveral grounds for a new ſome not—on 
trial, as new evidence to encounter the teſtimony of 8 
faid Dickerſon's witneſſes. Alſo that one of the jury 1 {© the infuc- 
who tried ſaid cauſe had heard fo much of it previous ficient part. 


to the trial, as to have prejudged it. 


The reſpondent plead in abatement of the petition, 
that it contained no ſufficient reaſons for granting a 
new trial. | 


The court ruled the plea in abatement to be ſuffici- 
ent as to all the reaſons alledged in ſaid petition, ex · 
cept two, which were ſpecially excepted, and as to 


ihoſe the court enquired of the evidences. 


Lay verſ. Hayden, &c. 


CTION againft the defendants for obſtructing — 2 
a certain highway, leading to the plaintiff's tify reſpecting 


. 
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thetitle tolands wharf and fiſhery, in Saybrook to the Point, by 
| qui cine. erecting a wharf upon it. 
or valuabl 8 - 4 . 
1 Plea—Not guilty. Iſſue to the jury 
The defendants juſtified under a quit- claim deed 
from the proprictors' committee, of all their right to a 
certain ſituation or place on Connecticut river, at the 
Point, upon which they built a wharf ; and offered the 
proprietors as witneſſes to prove their right. 


The plaintiff objected againſt their being admitted 
on the ſcore of their intereſt ; for that although the 
deed was a quit-claim, yet it being given for a valuable 
conſideration, if the defendants failed to hold the title, 
the defendants would be entitled to recover back the 
conſideration paid for it. 


By the court—The intereſt muſt appear to be cer- 
tain, in order to exclude a witneſs, the intereſt in this 
caſe appears to be very uncertain and dubious—and 
the proprietors were admitted. 


— —— 
New-Haven County, Jan. Term, A. D. 1796. 


Jehu Brainard, Eſq. verſ. William Fowler and 


Dow Smith. 
\ 


RIT of error to reverſe a -r 2 the 
, county court, in an action brought rain- 
1 55 ard ur. Fowler r. Smith —which was Kay follows, VIZ. 
Jehu Brainard, « Summon William Fowler and Dow Smith to ap- 
— he ad- « pear before, &c. to anſwer unto Jehu Brainard, 
L lung l © Eſq. of New-H in an acti lea of 
is ſupported by q. of New-Haven, &c. in an action or plea o 
a bond given *« debt, that to the plaintiff the defendants render the 
to Jchu Brain- « ſum of £20, which they owe and unjuſtly detain; 
ard, ſheriff. (4 for that the defendants in and by a certain Ae da- 
« ted 29th day of June, A. D. 1795, acknowledge 
« themſelves olden and bound unto the plaintiff, 


cc heirs and exec utors, in the ſum of £ 20, towhich pay- 


An action of 
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u ment the defendants bound themſelves jointly and 
« ſeverally,” &c. 


The defendants prayed oyer of ſaid bond, which 


vas in the words following, viz. „Know all men, 


« &c. that we William Fowler of, &c. and Dow 


4 Smith of, &c. are holden and er, bound unto 


« Tehu Brainard, Eſq. of, &c. ſheriff of ſaid New- 
Haven county, in the penal ſum of £20, &c. to be 
« paid to him, his heirs, executors, &c. to which 
payment we jointly and ſeverally bind ourſelves, 
« hers, executors, &c. Signed, &c. this 29th day 
« of June, A. D. 1795.” 


To which bond there was a condition annexed in 
the words following, viz. „The condition of this 
« obligation is ſuch, that whereas ſaid William Fow- 
« ler 18 confined in New-Haven county gaol, on an 
execution in favor of Oſborn Stone; for the ſum of 
« {5-15-1, iſſued ona judgment rendered by juſtice 
« Chittington, on the 28th of April, A. D. 1795. 
« Now if the ſaid Fowler ſhall abide a true and faith- 
« ful priſoner within the limits of ſaid priſon, and not 
« depart therefrom, until lawfully releaſed, and ſhall 
* indemnify and fave harmleſs faid Brainard, from 
« all loſſes, trouble, &c. on account of his having 
« the liberties of ſaid priſon, then ſaid bond to be 
« yoid” —and thereupon the defendants faid that the 
plaintiffs declaration, and matters therein contain- 
ed, were inſufficient in the law. 


The plaintiff replied, that his declaration was ſuf- 


icient and judgment of the county eourt that the 
plaintiffs? declaration was inſufficient and for the de- 
ſendants to recover their coſt. Error aſſigned was, 
that ſaid county court ought to have adjudged ſaid 
declaration ſufficient. 


Plea—nothing erroneous. Judgment—manifeſt 
error, 


By the court—It has long ſince been ſettled that it is 
not neceſſary to ſet forth the condition of the bond in 
the declaration. The action is brought in the name of 
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Jehu Brainard, without deſcribing him to be ſheriff— 
the declaration counts upon a bond given to Jehu 
Brainard. The bond produced on oyer, appears to 
be a bond given to Jehu Brainard, ſheriff of the 
county of New-Haven. 'This if any thing is a vari- 
ance between the declaration and the bond ; and if 
the defendants could have availed themſelves of it, 
they muſt have plead the variance in abatement. The 
declaration ſhews a debt to be due to the plaintiff from 
the defendants by bond. 'The bond produced on oyer 
evinces the ſame thing; whether it be in virtue of oy 
office as ſheriff, judge of probate, or treaſurer, &c. 
{till it is a debt to = Brainard. He is the perſon to 
whom the defendants are indebted, although it be in 
right or virtue of his office as ſheriff, The bond pro- 
duced on oyer is recited and thrown upon the record 
and 1s the ſame as if it had been recited in the decla- 
ration, | f 


John Fields very. William Law. 
A recovery 


in an ten of RIT of error to reverſe a judgment of juſtice 
9 Peck, in an action brought by ſaid Law vs. 
to an action 5 : > 
brought for a ſaid Fields, declaring that he was, and for more than 
treſpaſs com- two months had been, guardian to Dema Clark, 
mittea prior t daughter of Joſiah Clark, deceaſed, and under the 

No action lies age of twelve years—duly and legally appointed by 
in favor of a the court of probate, and the plaintiff being 10 as 
3 re- aforeſaid guardian of the perſon and eſtate of the 3 
for taking — Dema, the defendant on or about the 23d of October 
his ward, with- laſt, did take the ſaid Dema out of the cuſtody and 
out alledging keeping of the plaintiff, and did eloign and carry her 
the Joſs of p ned her from 
ee away, and ever ſince had kept and detained 

A mother is the plaintiff; whereby he was and had been prevent. 
the natural ed doing his duty as guardian aforeſaid to faid De- 
guardian of her ma. Writ dated November 23d, 1795- 


emale children, . 
the father be- Plea in abatement—that the defendant having pray- 


ing dead, until ed oyer of the record of the plaintiffs' appointment to 
— — of dl. be guardian was as follows, and recited it, by which 
cretion for ehu- it appeared that no perſon gave bond, but the plain- 
ſing a guardian. tiff; and thereupon that ſaid writ ought to abate, be- 
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cauſe the plaintiff had not been legally appointed guar- 


dian for want of good and ſufficient ſecurity being 


ven; which plea was demurred to—and judgment, 
Nat the plea was inſufficient. KEE 


The defendant then plead in bar, that the ſaid'De- 
ma was the child of the wife of the defendant, by 
her former huſband, Joſiah Clark, and that the plain- 
tiff by writ dated the 26th of October, A. D. 1795, 


+ inſtituted an action againſt him, before ſaid juſtice 


Peck to be anſwered on the 11th of November then 
next, therein alledging that he was guardian to the 
ſaid Dema, and complaining that the defendant on 
the 22d of ſaid October, did without law and right, 
take the ſaid Dema out of the cuſtody of the plaintiff, 
and her ever ſince had detained from the plaintiff, to 
his damage forty ſhillings ; to which action the de- 
fendant plead not guilty—and ſaid juſtice found the 
defendant guilty, and gave judgment for the plaintiff 
to recover G 1-15 damages and coſt ; and that the ta- 
king and carrying away of ſaid Dema mentioned in 
faid record and judgment, was the ſame taking and 
carrying away which was alledged in the plain- 
tiff's declaration, and not diverſe therefrom; and this 
action was for the ſame cauſe matter and thing. 


The plaintiff replied, that the defendant on faid 
23d day of October, did eloign and carry away ſaid 
Dema from the cuſtody and keeping of the plaintiff, 
and from ſaid 23d of October to the date of the plain- 
tiff's writ, held and kept the ſaid Dema; as ſtated in 
the plaintiff's declaration. | | 

To this reply the defendant demurred z and the 
plaintifF joined in the demurrer—and the juſtice gave 
judgment that the plaintiff's reply was ſufficient, and 
pw pe plaintiff to recover { 2 lawful money damages 
and coſt. 


Errors aſhgned were—1ſt, That ſaid juſtice ought 
to have adjudged ſaid plea in abatement ſufficient 
ad, That he ought to have adjudged the plaintiff's re- 
plication inſufficient. Wherefore and for other errors 
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apparent in the record, the ſaid John Fields prayed 
ſaid erroneous judgment might be reverſed. 


Plea—nothing erroneous. 


The firſt point was, whether the law which ſays, 
that the judge of probate, upon appointing a guar- 


dian, ſhall take good and ſuthcient ſecurity, meant 
that it ſhould be a bond with ſurety. Had there been 
no practice upon this ſtatute to the _— the 
court ſeemed inclined to give it that conſtruction 
and how the general praCtice had been, did not clear- 
ly appear, and the court made no deciſion upon this 


point. 


The plaintiff in error ſtated the following reaſons 
why the judgment was erroneous.—1ſt, That no ac- 
tion would he in favor of a guardian for taking away 
his ward, without alledging a loſs of ſervice—2d, That 
the mother was the natural guardian of all her female 
children if the father was dead, until they arrived to 
the age of diſcretion for chuſing a guardian for 
themſelves ; and that no guardian which the court of 
probate ſhould appoint, had right to take them from 
the mother or to have an action againſt her for de- 
taining them—3d, That the plaintiff in the former 
action had recovered for taking away ſaid ward by 
force and arms, on the 22d of ſaid October, and for 
detaining her up to the 26th, the date of ſaid former 
writ ;—and this action was for taking her away on 
or about the 23d of the ſame October, and detaining 
her up to the 23d of ſaid November, the date of the 
laſt writ. It appearing that the taking away charged 
in the preſent action, was the ſame for which the 
plaintiff recovered in the former action, and being 
expreſsly averred in the plea to be the ſame and not 
diverſe, and was admitted by not being traverſed, In 
treſpaſs the taking being the giſt of the action, and 
the detention only in 1 of damages, the 


— I ought to have been that the reply was in- 
ſufficient. 


Judgment—Manifeſt error. 
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By the court—The former proceſs is dated the 26th 
of October, and the taking away of ſaid Dema is laid 
to have been on the 22d of ſame October, and that the 
defendant continued to detain and keep her until the 
date of ſaid action. Every act of taking and detain- 
ing of ſaid Dema previous to the date of his action 
was, or might have been given in evidence in that 
action, and damages recovered. Every cauſe of ac- 
tion for er, and detaining the ſaid Dons previous 
to the 26th of October is barred by that judgment 
otherwiſe it would be in the power of a party to ſplit 
up treſpaſſes and multiply actions for every diſtinct 
act, to the great vexation of mankind. This action 
charges the defendant with taking away of ſaid Dema 
on the 23d of ſaid October, which is the giſt of the 
action; the detention is only to enhance the damages, 
of conſequence the plaintiff has no right to maintain 
this action. ö 


As to the point, whether a guardian may have an 
action to recover damages for taking away his ward, 
without alledging a loſs of ſervice - the court were of 
opinion that he could not, but that application ſhould 
be made for a habeas corpus, to take the ward and 
bring her before the court, and to cite the party to ſhew 
cauſe, and unleſs ſufficient reaſons were ſhewn to the 


contrary, the court would order a reſtitution of the 
ward with coſt, 


As to the other point, the court were of opinion, 
that the mother, upon the deceaſe of the father, was 
the natural guardian of her female children, until they 
ſhould arrive to the age of diſcretion for chuſing a 
guardian, and that they may not be taken from her, 
except in caſes of diſability in the mother to take care 
of them, or other circumſtances which may make it 
neceſſary to prevent their ſuffering in their perſons, 
eltates, or education. 
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Wilford ver/. Jones. 
Execution C CIRE FACIAS, declaring that ſaid Wilford com- 
mult be taken menced an action againſt S. Barker, an abſent ab- 


— *gant he tconding debtor, by writ dated the 1ſt of May A. D. 
rincipa and 2 . 
demand on the 1790, returnable to the county court, on the 3d Tueſ- 
garviſhee, with- day of March A. D. 1790; demanding £231-19-7, 
re t and cauſed a copy to be left with ſaid Jones, as agent, 
in which judg- factor, truſtee, and debtor to ſaid Barker; and that on 
ment is reuder- the 4th Tueſday of November A. D. 1790, he re- 
22 covered judgment againſt ſaid Barker in ſaid ſuit, for 
£231-19-7 lawful money damage, and forty two ſnil- 
lings and ſeven pence coſt. That he took out execu- 
tion on ſaid judgment, dated the 2oth day of June A. 
D. 1793, and delivered it to a conſtable, who on the 
ſame day made demand of the monies due on ſaid 
execution of ſaid Jones, which he refuſed to pay, 
and ſaid execution was afterwards returned non eſt 
inventus. That ſaid judgment and execution remain- 
ed in full force unpaid ; and ſaid Jones is, and was, 
when ſaid copy was left, attorney, factor and debtor, 
to ſaid Barker, praying for remedy in the premiſes. 
Writ dated January 10, 1794. 
In this caſe there were ſpecial pleadings, which 


terminated in an ifſue to the jury—who found a ver- 
dict for the plaintiff, | ' / 


The defendant after verdict moved for judgment, 
becauſe no execution had been taken out nor demand / 
a) 


made upon him, within ſixty days after judgment, 
nor within a reaſonable time after. The court gave 
judgment that the motion of the defendant was ſut- WW the 
ficient, and for him to recover his coſt—ſee the caſe 
of William Laight vs. Iſaac Tomlinſon, ante. adjudg- 
ed in the ſupreme court of errors. | 


Munſon verſ. Hills, 


e. _ 1 SN FACIAS brought to the county court 
capes ſrom the ſhewing, that he recovered a judgment againſt 


officer with his ſaid Hills, before ſaid county court, on the third Tueſ- 
conleut, che cre- day of March 1792, for pd 20 debt, and 23½/ coſt, 
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and had execution therefor; dated the 27th of Fe- ditor may have 
bruary A. D. 1793; that he delivered it to Iſaac an alias execu- 
Benham, a conſtable, who for want of eſtate levied — 2 5 
it on the body of ſaid Hills, that ſaid Hills by miſre- 

preſentation and fraud effected his eſcape from ſaid 

conſtable, whereby the plaintiff was prevented from 

again levying ſaid execution, or enforcing ſaid judg- 

ment, without the act of the court—praying that 

judgment might be rendered againſt faid Hills, for 

the aforeſaid ſums, and for the coſt of this ſuit. 


The defendant demurred to the declaration.— 
Judgment—That the declaration was inſufficient. 


By the court—If the eſcape from the officer was 
tortious or negligent, he may retake the debtor ; if it 
was with his conſent, he cannot retake him—but this 
will be no bar to the creditor's retaking him, or having 
an alias execution on the ſame judgment; for the 
creditor is not obliged in ſuch caſe to accept the officer 
for his debtor. But if the debtor's eſtate had been 
taken, or the money levied by the officer, the cafe 
would have been otherwiſe—for the debtor having 
deen compelled to pay the debt, or turn out eſtate to 
the creditor's officer, he is diſcharged, if the eſtate is 
ſulicient to pay the execution. 


Abraham Bradly, &c. ver/. Timothy Phelps. 


CTION of the caſe, declaring that on the 11th A perſon not 
of July A. D. 1793, Elijah Auſtin, late of New- party to the 
aven deceaſed, applied to the plaintiffs and requeſted note, Igning 


his name blank 


the loan of £590 lawful money for the term of three n the back of 
months, which they declined without angndorſer ; it, imports a 

upon which he propoſed the defendant to become his warranty that 
endorſer ; to which they agreed, and, on the 11th pear ne fer 
day of July aforeſaid, they loaned ſaid ſum to the ſaid que. The pro- 
Elijah, and took his note of that date, for ſaid ſum, miſee ſuffering 
payable to them, in three months from the date with 5 me to lie 

the lawful intereſt. And the defendant, to induce the 2 eee 
plaintiffs to loan ſaid ſum to the ſaid Elijah, and to erate the endor- 


jake his note for the ſame, made and executed on the fer. 
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back of ſaid note, of the ſame date with ſaid note, a 
writing, wherein and whereby, the defendant at New. 
Haven on the day and year aforeſaid, in conſideration 
that the plaintiffs would accept ſaid Elijah's note for 
ſaid ſum, aſſumed and promiſed the plaintiffs that he 
would pay the amount of ſaid note when due, ac- 
cording to the tenor thereof, in caſe the ſaid Elijah 
did not pay it—That ſaid Elijah had never paid faid 
note, that bs failed in his circumſtances, and died'in 
June A. D. 1794, a bankrupt. Of all which they 
gave the defendant notice on the day of October 


A. D. 1794, yet the defendant refuſed to pay faid 


note; nor had the ſame ever been paid. 


The defendant plead that he did not aſſume and 
promiſe in manner and form, &c. Iſſue to the jury. 


The ſtate of the caſe upon the evidence, was this; 
Elijah Auſtin at the date of the note, applied to the 
plaintiffs for ſaid loan, which they declined, without 
an endorſer, upon which the defendant was propoſed 
and agreed to by the plaintiffs as an endorſer. Auſ- 
fin wrote and executed the note to the plaintiffs, and 
carried it to the defendant, and immediately returned 
to the plaintiffs' ſhop, with the defendant's name en- 
dorſed blank on the back of it. The plaintiffs accep- 
ted the note and paid the money to ſaid Auſtin. The 
three months elapſed, and the note lay. Said Auſtin 
was doing buſineſs and in good credit, at the bank in 
New-York and elſewhere ; and between the month 
of October and his death, he paid a great many thou- 
ſand dollars, to various perſons ; and in Feb 
A. D. 1794, the plaintiffs received the intereſt of him 
and endorſed it on ſaid note. Nor did it appear that 
the plaintiffs, after ſaid 'note became due, took any 
meaſure, to recover the money of ſaid Auſtin, And 
the note lay in the plaintiffs hands, with the defend- 
ant's name endorſed blank upon it, until after ſaid 
Auſtin's death; and then it was filled up with the 
promiſe over the defendant's name gn the back of ſaid 
note, 
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The defendant objected againſt the endorſement, 
written over his name, under the circumſtances, be- 
ing allowed to go to the jury as evidence. By the 
court it was allowed to go to the jury, with this ob- 
ſervation, that it could be evidence of nothing more, 
than the tranſaction itſelf would import, without it. 


The jury found a verdict in favor of the plaintiffs, 
from which the court diſſented, and returned them to 
aſecond conſideration, for the following reaſons :— 
In ordinary caſes the endorſer of a note undertakes 
that the money ſhall be obtained from the promiſor, 
when it falls due, by the endorſee ; his uſing due dil- 
gence, and taking the remedies which the law has 
provided; but if the endorſee neglects to call on the 
promiſor for the money when it becomes due; and 
ſuffers it to lie without taking any legal ſteps to ſe- 
cure or recover it, the endorſer will be exonerated, in 
caſe of a loſs ; unleſs the promiſor was abſolutely a 
bankrupt, when the note fell due. Douglaſs. 496, 
Ruſſel vs. Longſtaff. 


This note was not given to the defendant and by 
him endorſed to the plaintiffs in the uſual mode of do- 
ing buſineſs ; but it was given to the plaintiffs with 
the defendant's name endorſed blank on the back of it. 
Now it is clear, that the plaintiffs and the defendant 
underſtood this to be a guarantee of the note—and the 
only queſtion is how extenſive the guarantee was ? 
Whether it was an engagement on the part of the de- 
ſendant that the note ſhould be paid at all events; or 
an engagement that the plaintiffs ſhould ſuffer no loſs 
by loaning that ſum of money to ſaid Auſtin, and tak- 
ng his note for it, payable in three months, with the 
intereſt ; or in other words, that the plaintiffs ſhould 
be able to obtain the money of ſaid Auſtin at the ex- 
pration of three months; the latter is moſt unqueſti- 
onably the ſound conſtruction of the tranſaction; and 
what the parties themſelves underſtood it to be in the 
ime of it. The caſe then is a very clear one in favor 
o the defendant, for when this note became due, 
Auſtin was abundantly able to pay it; was doing bu- 
ineſs largely, and in good credit long after, and paid 
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many large ſums of money—the plaintiffs therefore 
by RF the note to lay after the expiration of the 
three months, gave him a new credit, and truſted him 
on his own account, for which the defendant is no 
way anſwerable; for he was his ſponſer for the three 
months only, and any expreſſions in the endorſement 
otherwiſe cannot alter the caſe. | 


Judges Sturges and Huntington aſſented to the yer. 
dict, upon the ground that the tranſaction imported 
an undertaking on the part of the defendant to pay 
the note at all events, in caſe ſaid Auftin did not. 
The jury returned to a ſecond conſideration, and 
found a verdict in favor of the defendant, which was 
accepted by the court, 


Fairfield County, Fanuary Term, A. D. 1996. 
Ephraim Wheeler, jun. verſ. Iſaac Gorham. 


An eſtate for CTION of ejectment, for eight acres of land, 
life is to be ap- deſcribed in the declaration, which the plaintif 
praiſed off on 


; claimed as tenant by the curteſey in right of his late 
i ene wife Abigail, deceaſed, of which in A. D. 1782 he 
and ſo much was well ſeiſed, and of which 'afterwards in A. D. 


. 1784 he was diſſeiſed by the defendant. 


the debtor, = The defendant plead that he had done the plaintif 
cient to ſatisfy no wrong or diſſeiſin. Iſſue to the jury. 2 
W plaintiff's title was in right of his deceaſed 

wife, as tenant by the curteſey—this was not queſti- 


The defendant claimed under the levy of an exec. 
tion in favour of a Mr. —— Bartlet, for G 10, againſt 
the plaintiff, dated the 8th of March A. D. 1782, 
which was delivered to John Bayanton, a conſtable, 
who levied the ſame on this piece of land, and adver- 
tiſed it upon the ſign poſt to be leaſed or fold at the 
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end of twenty days, to the higheſt bidder ; and ſaid 
land was ſold to Joſeph Banks, for him to hold and im- 
prove for the term of twelve years, three months, and 
three weeks, he being the higheſt bidder. And ſaid 
conitable made a leaſe of ſaid piece of land to faid 
Banks, for the term aforeſaid, dated the 18th of March 
A. D. 1782, which was recorded in February A. D. 
1784 3 and the defendant derived his title from ſaid 


The plaintiff produced evidence, and ſhewed that 
the annual improvements of this piece of land were 
worth £ 4-16 lawful money. / 


Two queſtions aroſe in this caſe—firſt, whether an 
eſtate for life, taken by execution, may be ſold at the » 
poſt as a chattel, or muſt be appraiſed off to the credi- 
tor as real property ?—2dly, whether the whole of 
ſuch an eſtate 1s to be diſpoſed of for a ſufficient num- 
ber of years to pay the debt, or only ſuch part as will 
ew to pay the debt during the life of the 

tor 


The jury found a verdict for the plaintiff, which 
was accepted by the court, upon the principle that 
all freehold eſtates, as an eſtate for life is, ought to be 
appraiſed off upon execution, as land or real property— 
and that ſuch part only ought to be taken, as includ- 
ing the debtor's whole intereſt or life in it, will he 


* lufficient ta pay the debt. 
James Clark verſ. Benjamin Bull, executor of 


John Harpin. 


CTION of debt on book. The defendant plead 4 mortgage 


the ſtatute of limitation in bar of all the arti- 2 eſ- 
e given to 


ye a in the plaintiff's book, except the three cure a debt by 


, cles 
laſt ; and as to the three laſt the defendant plead, that book, is a ſecu- 


before the date and impetration of the plaintiff's 8 * con 2 


ſtatute of lim- 
1 u : itation, 


de made full * for them to the plaintiff, and t ont of the 


put himſelf on 
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This judg- 


ment was re- 
verſed by the 
ſupreme court 
of errors. 


— z — 


——— —— ' — 
— — — —————— ——— — 


FAIRFIELD COUNTY, 


The plaintiff replied to the defendant's plea in bar, 
to all the articles on book, except the three laſt. That 
on the 20th of December A. D. 1771, ſaid John 
Harpin was indebted to the plaintiff { 43-8-9, lawful 
money, for ſaid articles charged in the plaintiff's book, 
previous to that time; and to ſecure the payment 
thereof, the ſaid John did on ſaid 20th of December 
A. D. 1771, make, execute and deliver to the plain- 
tiff, a certain deed or inſtrument as follows, viz, 
« Know all men by theſe preſents, that whereas 
« Doctor James Clark, of Milford, &c. has made me 
« ſeveral advancements in money and goods to a con- 
« ſiderable amount, for which I ſtand juſtly indebted 
« to him, particularly towards the making and ma- 
« nufacturing potaſhes, &c. and doth till, and agrees 
« to continue advancing and aſſiſting me in carrying 


on ſaid buſineſs. Now know ye, that for the 


« conſideration thereof, I John Harpin, of Milford, 
« &c. do hereby for myſelf, my heirs, executors, &c. 
« ſell, make over, and confirm unto the ſaid James 
« Clark, his heirs, &c. my potaſh houſe in Milford a- 
« foreſaid, near my preſent dwelling houſe, with the 
« kettles, coolers, and all the utenſils and appurte- 
« nances thereto belonging, and appertaining, with 
« all the privileges, &c. as alſo the aſhes I have col- 
« lected and in ſtore, or may collect for that purpoſe: 
cc as alſo one yoke of oxen, the ſame I lately bought 
« of John Stone, and have now in uſe ; alſo one 
ce black mare, coming five years old; one cow, the 
« youngeſt I have, which I bought of Benjamin Burn, 
* when a calf; alſo one ſilver tankard, marked M. H. 
« weight twenty eight ounces avoirdupois, more or 
cc leſs—to have and to hold, to him the ſaid James 
« Clark, his heirs, &c. to his and their own uſe, bene- 
« fit and behoof, forever—Provided nevertheleſs, and 


« and it is the true intent and meaning of the parties, 


« that if the ſaid Harpin, his heirs, executors, &c. 
cc ſhall well and truly pay the ſaid Clark, his heirs, ex- 
« ecutors or adminiſtrators, all his juſt dues and debts, 
« then the foregoing inſtrument to be null and void; 
tc otherwiſe to fand in full force and virtne in the law. 


Signed John Harpin, and ſeal.” And that all the 
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articles charged on the plaintiff's book, before the 2oth 
of December A. D. 1771, and all faid other articles 
charged ſince ſaid 2oth of December, were ſecured, 
by ſpecialty given for them as aforeſaid by ſaid Har- 
pin; and traverſed the defendant having made full pay- 
ment of ſaid laſt three articles, and likewiſe put him- 
ſelf on the court. 


Thedefendantdemurred to the plaintiff's reply to his 
plea in bar of all the articles charged on book, except 
the three laſt. The plaintiff joined in the demurrer. 


The court heard the evidence upon the iſſue, of 
full payment of ſaid three laſt articles, and found that 
the defendant had not made full payment of ſaid three 
laſt articles charged, as the defendant in his plea had 
alledged. | 


The court alſo heard the parties upon the demurrer | 
and gave judgment that the plaintiff's reply was ſuffi- 
cient and for him to recover {60 lawful money. 


By the court The facts which are diſcloſed and ad- 
mitted in theſe pleadings are, that in December 1771, 
ſaid Harpin was indebted by book to the plaintiff for 


money and goods ( 43-8-9, and to ſecure the pay- 
| ment of that ſum and any further advancements the 
. plaintiff might make to him, he executed to the plain- 
, tiff the aforeſaid bill of ſale or mortgage of the articles 
, therein enumerated, to become null and void, upon 


the ſaid Harpin, his heirs, executors, 8c. paying ſaid 
debt, and any other advancements that ſhould be made. 
The queſtion of law which ariſes out of theſe facts, 
8, whether this account is aſſured by ſpecialty given 
for it, witneſſed by ſubſcribing the debtor's name, 
vithin the meaning of the ſtatute. If a debtor ſhould 
lubſcribe ſuch an entry as this, in the creditor's book, 
mz. I acknowledge I am indebted to A B, on book, 
and will pay the balance that ſhall be found due upon 
n adjuſtment, no one will pretend but that this 
vould be an aſſuring the balance by ſpecialty, ſub- 
(cribed by the debtor. If inſtead of its being wrote 
; n the creditor's book, it ſhould be wrote upon a ſepa- 
e ate paper and delivered to the creditor, it would make 
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no difference, for it would be evidence of his indebt. 
edneſs, independent of the creditor's oath. Now 
where a debtor, as in the preſent caſe, in writing under 
his hand and ſeal, acknowledges his indebtedneſs by 
book, to a certain amount, and not only agrees to pay 
it, but to render it perfectly ſecure, mortgages proper- 
ty to a large amount to his creditor, which is to be 
creditor's forever, if he fails to pay the debt effectu- 
ally, ſecures but doth not extinguiſh nor pay the debt, 
ſo but that the creditor might recover the debt or hold 
the pledge. | 


The court ſuppoſed this was an effectual way of 
aſſuring the account or balance by ſpecialty, and ſub- 
ſcribed by the debtor and this did not change the na- 


ture of the debt, that ſtill remained a debt by book, 


although aſſured in the manner aforeſaid. 
This judgment of the ſuperior court was reverſed 


upon a writ of error, in the ſupreme court of errors, 


at their ſeſſion in June A. D. 1797, for the following 
reaſons—aſter ſtating the caſe, they ſay, judgment te- 
verfed—for that the writing recited in the plaintiff's 
replication, and relied upon as a ſpecialty within the 
meaning of the aCt of limitation, is nothing more than 
a bill of ſale of certain goods and chattels ſpecifically 
named in it; and the fum of £43-8-9, the amount of 
the debt confeſſedly due at the date of faid 2 
was undoubtedly a good conſideration, and well ſe- 
cured by it; but it is difficult to ſee how ſuch an in- 
ſtrument and of ſuch a tenor, can be conſtrued to be 
a fpecialty, aſſuring the articles charged on the plain- 
tiff's book againſt {aid deceaſed, as well after as before 


the date of ſaid inſtrument z; and at the ſame time re- 


ſerving to the plaintiff a right of action to ſue for and 
recover on book. The debt due at the date of the in- 
ſtrument referred to, was in judgment of law, paid 
and abſorbed by the transfer of the and chattels 
mentioned in it; one went againft the other, and no 
action could afterwards be maintained for the fame 
debt; it being the very caſe and conſideration of the 
transfer. As to the latter articles charged after the 
date of ſaid inſtrument, more than ſeven years had 
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elapſed before the date of the plaintiff's writ—how can 
it be ſaid that theſe were aſſured by the ſame writing, 
called a ſpecialty, when they were delivered after- 
wards ? Doth the act of limitation intend a ſpecial 
given anterior or poſterior to an exiſting debt? Doubt- 
leſs the latter, and no other, as then it is obvious the 
limitation of book debts was intended principally to 
prevent injuſtice to the heirs and repreſentatives of 
deceaſed perſons ; ſo the act made for that purpoſe 
ought to receive the moſt favorable conſtruction in 
that reſpect. We are therefore of opinion that the 
judgment of the ſuperior court is erroneous. 


Litchfield County, Jan. Term, A. D. 1796. 


Amos Calkins ver/. John Munſel and wite 
h ro | 5 h. 


ETITION in chancery, ſnewing that Stephen A purchaſer 
Calkins mortgaged about two hundred acres of of a part of the 
nd to ſaid Munſel and wife, to ſecure the payment 282 wy 
of a fam of money he owed them That ſaid Ste- gem the Sort 
phen had conveyed to the petitioner ſince ſaid mort- paying to the 
gage, thirty-five acres of the ſame tract, and that the = ION 
reſidue of ſaid two hundred acres was conveyed to gh. 
other-perſons, praying that he might be permitted to 
_ redeem ſaid mortgaged premiſes by paying to ſaid 
mortgagees the whole of their debt; and as the ſaid 
John Munſel the huſband was now dead, and the 
whole of ſaid mortgaged premiſes had become veſted 
in the ſaid Elizabeth his widow, he prayed that upon 
paying ſaid debt to her, ſhe be decreed to reconvey 
all her right in the ſame to him. 


The court, upon hearing ſaid petition granted it; 
and declared, that upon the petitioner's paying ſaid- 
Elizabeth the whole of ſaid mortgage, debt and in- 
tereſt, ſhe ſhould releaſe” all her right to the fame, 
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That notice 
was given to 
the adverſe par- 
ty to a depoſi- 
tion, may be 
proved by pa- 
rol teſtimony. 
In an action of 
treſpaſs for 
breaking the 
plaintiff's houſe 
and beating his 
wife, the court 
would not ad- 
mit any evi- 
dence as to 
beating his 
wife. 


LITCHFIELD COUNTY, * 


which would put him in the place of ſaid mortgagees 
with reſpect to the original mortgagor and his aſ- 
ſigns, as to all the lands, except ſaid thirty-five acres 
which he had purchaſed. 


Elijah Lawrence verſ. Elijah Phelps, Nor- 


ton, &c. 


of December A. D. 1794, the plaintiff being 
rom home, the defendants with force and arms be- 
ſet the plaintiff's houſe, his wife and family being in 
it, broke the door and windows, terrified his family, 
and threw a billet of wood, which hit · and wounded 
his wife in her arm, &c. 


The defendants plead ſeverally that they were not 
guilty. Iſſue to the jury. 


A depoſition was offered, taken within twenty 
miles of the defendants, and the juſtice had not cer- 
tified that they had been notified. The juſtice who 
took the depoſition, and the officer who ſerved the 
notification were admitted; the officer to teſtify that 
he ſerved and returned the citation to the juſtice, and 


A CTION of treſpaſs—declaring, that on the 19th 


the juſtice that ſaid citation was returned to him, 


with ſervice endorſed upon it; and that it, was an 
omiſſion of his, that it was not certified in the cap- 
tion—and the depoſition was admitted. 


The defendants objected againſt any evidence being 
given of the injury done to the plaintiff's wife, be- 
cauſe ſhe might have a ſeparate action with her huſ- 
band for the injury done her.—By the court, the 


evidence was not admitted. From this opinion, Judge 
or 


Root difſented—This is an action of treſpaſs, 

breaking the plaintiff's houſe, terrifying his family, 
and wounding his wife ; for each of theſe the plain- 
tiff may have an action of treſpaſs, or he may join 
them all in one action, and recover for the loſs he 
has ſuſtained, by the wounding of his wife, the loſs 
of her company and ſervice, and the coſt of her cure, 
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notwithſtanding ſne may have an action with her huſ- 
band for the perſonal injury yet this action will be 
a bar to any action inſtituted for the ſame cauſe.— 
In an action upon the caſe for ſeducing away and de- 
bauching the plaintiff's wife, per quod conſortium et 
ſervitium amiſit, or for enticing away his ſervant, 
whereby he has loſt his ſervice, ſpecial damages muſt 
be laid, for they are the giſt of the action. But for 
an act of violence committed with force and arms as 
beating his ſervant, or his wife, and wounding them, 
treſpaſs will lie, and damages for the loſs of ſervice 
and expenſes of cure, may be recovered; notwith- 
ſtanding in both caſes the wife or ſervant may have 
n action for the perſonal injury. 


Sheriff Lord verſ. Benton, &c. 


CTION of debt on bond, for {50, dated 13th 
November 1794, which the defendants had 


never paid, 


The defendants plead in bar, that ſaid bond had a 
condition annexed to it, which was, that one Joſeph 
Peirce, who was in gaol at Litchfield, on ſeveral ex- 
ecutions, mentioned in the condition of ſaid bond, 
ſhould abide a true and faithful priſoner, and not de- 
part without leave or until releaſed by due order of 
hw—and alledged that ſaid Peirce did, in the night 
of the 20th of December A. D. 1794, and at divers 
other times in the night ſeaſon, between 20th and the 
24th of March A. D. 1795, ſecretly and without the 
conſent and knowledge of the plaintiff, go out of pri- 
lon, and fleep with his family, and return again. to 
priſon within the ſix hours of his departure at each 
time, and was there held and confined on faid execu- 
tions until the 24th of March A. D. 1795; when the 
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If a priſoner 
who has the li- 
berties of the 
priſon on bond, 
eſcapes, it is a 
negligent eſ- 
cape, and the 


ſheriff may re- 


take him. 

If the ſheriff 
is not liable to 
the creditor, 
nominal dam- 
ages only are 
given againſt 
the bondſmen. 


plaintiff, who was then wholly ignorant of the faid _ 


Joſeph's having gone out of gaol as aforeſaid, took the 
aid Joſeph for other miſconduct, and locked him up 
n cloſe gaol, in virtue of ſaid executions, and there held 
him until the 20th of April A. D. 1795, when ſaid Jo- 
ph broke gaol and made his eſcape, through the in- 
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| ſufficiency of the gaol. That ſaid Joſeph had not ef- 
caped or departed from ſaid gaol in any other manner 
and time than as aforeſaid, and that no aCtion had 
been commenced therefor before the preſent. 


The plaintiff demurred to the plea. And judg- 
ment—That the plea was inſufficient, and for twenty 
ſhillings damages, becauſe the ſheriff was not liable to 
the creditor, — the county. Peirce's going out of 
5 as ſtated in the plea, was an eſcape, and a 

reach of the condition of the bond, given to ſecure 
againſt it—and the ſheriff might have made freſh pur- 
ſuit and retaken him, or have taken his remedy upon 
the bond at his option. Peirce's eſcaping and return- 
ing again to priſon, and remaining there, and his be- 
ing locked up by the ſheriff, can have no effect to 
purge the breach of the condition of the bond, of 
which the plaintiff was wholly ignorant. In ſuch 
caſe, ſhould the ſheriff purſue and retake the priſoner, 
he would unqueſtionably have an action on the bond 
for the coſt and trouble in retaking him. See the 
caſe of ſheriff Abel vs. Bennet, Fairfield, Auguſt 
1789, Root's Reports, 1 vol. 127—and ſheriff Lord 
vs. Atwood—adjudged this term, on motion ak 
ter verdict, where only nominal damages were given, 
becauſe it appeared the plaintiff by his own fraudu- 
lent conduct, had barred himſelf of any recovery 2. 


gainſt the ſheriff. | 
Lynde Lord, Eſq. ſheriff verſ. Atwood and 
Stoddard. — 
3 CTION of debt on bond, for C100, dated the . * 
A {4 20th of November A. D. 1794, which the l 
8 laintiff alledged the defendants had never paid. 5 


had the liber- The defendants plead in bar, that ſaid bond had 3 
pes es 2 condition annexed to it, which was, that Amazial 
eſcape, to fub- Prentice, who was impriſoned in Litchfield gaol, on 
ject the bondſ- an execution in favor of Joſeph Peck, for the ſum of 
men; may be 1-/' debt and coſt, and officers fees, and for ſubſiſt- 


* ence, ſhould abide a true and faithful priſoner, &c. 
* 
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That ſaid Prentice did abide a faithful priſoner un- an aQion by the 
til the 4th of February A. D. 1795, when faid Peck Neriff againſt 


procured one Veſpacius Eaſtman, to be committed to 
priſon, for the expreſs purpoſe of his perſuading and 
aliſting ſaid Prentice to make his eſcape from gaol, 
in order to ſubject the defendants on their bond 
and the ſaid Eaſtman, did in compliance with faid 
Peck's direction, perſuade and aſſiſt ſaid Prentice to 
make his eſcape on ſaid 4th of February aforeſaid ; 
and thereupon that ſaid Peck did conſent and agree 
that ſaid Prentice ſhould go out of priſon and eſcape 
at the time aforeſaid. 

The plaintiff replied, and traverſed the ſaid Peck's 
procuring ſaid Eaſtman to be impriſoned, for the pur- 
poſe of aſſiſting ſaid Prentice to make his eſcape 3 
and alſo ſaid Eaſtman's perſuading and aſſiſting him 
to eſcape by ſaid Peck's directions; and ſaid Peck's 
conſenting to ſaid Prentice's going out of gaol at ſaid 
time. On which the parties were at iflue to the jury, 
who found that ſaid Peck did procure ſaid Eaſtman to 
be impriſoned for the purpoſe of aſſiſting ſaid Pren- 
tice to make his eſcape ; and that ſaid Eaſtman did 

uade and aſſiſt ſaid Prentice to eſcape by ſaid 
eck's direction, and that ſaid Peck did conſent to his 
going out of gaol at ſaid time; and found for the de- 
dants their coſt. What Peck had ſaid, was allow- 
ed to be teſtified on the trial againſt the plaintiff, as 
the ation was for his benefit. a; 

The plaintiff after verdict moved for judgment in 
his favor, ſaid verdict notwithſtanding, on the ground 
that a breach of the condition of ſaid bond was admit- 
ted and confeſſed in the pleadings. 

By the court—The plaintiff muſt hive judgment; 
but as it was proved in the trial that the creditor had 
ſo conducted as to have no claim of damages on the 
ere he ſhall recover only nominal —_—_ and 
= colt, Vide the caſe, Lord, ſheriff v. 5 
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Jacob Willet very. Seth Overton and John 
| Eldridge. 


A court of FYETITION in chancery, ſhewing that on the 1oth 
83 2 of March, A. D. 1783, James Holmes mort. 
gaged to Joſhua Wells 106 acres of land in Saliſbu- 


where the pe- 
titioner has ad- ry, to ſecure the payment of £500, by the firſt of 


equate remedy November. A. D. 1783; which deed was entered 


58 _— <4 until upon, received for record, and lodged with Aſa Hutch- 
recorded at inſon, town clerk, unrecorded. That in January A. 


length, is xo D. 1784, ſaid £500 not being paid, ſaid Wells mort- 


eee 2 gaged the ſame lands to the petitioner, defeaſable up- 


cept againſt the On his paying to him £277 lawful money 3 which 
pronter and his deed was entered upon, received for record, and lod- 

_ 8 ged with the town clerk unrecorded. That on the 
ee doch 27th day of May, A. D. 1784, both faid ſums be- 
not make titles ing unpaid, ſaid Holmes, Wells and ſaid Seth Over- 
where there is ton combined together to defraud the petitioner; and 
none, but com- they applied to the town-clerk and got up faid deed 


w_ 3 from Holmes to Wells; and then ſaid Holmes execu- 


the legal title ted a deed directly to ſaid Seth, without the privity or 
unjuſtly and by knowledge of the petitioner; whereby the chain of 
3 e his title was broken: And ſaid deed from ſaid Holmes 
in juſtice and to ſaid Seth was recorded at length; and faid Seth had 
good conſcience ſince conveyed ſaid lands to ſaid John Eldridge, who 
ought to have was privy and knowing to ſaid fraudulent tranſactions 


_ and to the petitioner's deed from ſaid Wells. That 


the ſaid Wells and Holmes were both bankrupts. 
Praying to be relieved againſt ſaid deed from ſaid 
Holmes to Overton and from Overton to ſaid Eldridge. 


Said Overton and Eldridge, by way of anfwer, 
brought forward a croſs-bill ; which had been duly 
ſerved on ſaid Willet. Stating that on the 29th of 
November, A. D. 1783, ſaid Wells was indebted 
to him ſaid Overton £300, that he applied to him for 
er. and ſaid Wells told him if he would pay 

athaniel Platt a bond of C270 on intereſt, for whic 
ſaid lands were mortgaged for ſecurity, he would 
give him a deed of ſaid lands to ſecure both ſums, as 
aid Holmes had paid nothing on ſaid mortgage; 
which he did, and took a mortgage deed of ſaid lands 
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from ſaid Wells, which deed was defective, and be- 
ing informed and verily believing that ſaid debt was 
aid to Willet, or otherwiſe ſecured, he took a deed 
Holmes, and they applied to the town clerk and 
got up the d eed from Holmes to Wells aforeſaid, it 
not having been recorded And appealed to the con- 
ſcience of ſaid Willet to diſcloſe on oath or affirma= 
tion, the truth of the fact reſpecting his being paid 
his ſaid debt, or having it otherwiſe ſecured. 


Said Willet upon his affirmation declared, That in 
the ſummer of A. D. 1783, Wells was indebted to 
him £866 York money, for goods—and that he took 


a mortgage of ſome land in the ſtate of New-York, - 
which was an inadequate ſecurity. That he paid 


Nathaniel Platt £350 York money to redeem a mort- 
gage made to him by ſaid Wells, of land in the Nine 

artners ; and took a mortgage of it from Wells; al- 
ſo paid ſaid Platt the ſum of (277 lawful money to 
redeem a mortgage given by Wells of this bond, to 


, ſaid Platt; and took ſaid deed from ſaid Wells to ſe- 


cure what he paid ſaid Platt, and as an additional ſecu- 
tity for his own debt; that he alſo took an aſſignment 
from faid Wells of the {500 bond given him by 
Holmes; and that the lands in the ſtate of New- 
York had been ſold for {800 ; which left a balance 
due him of £416 York money, beſides the Z 277, 
money he paid Platt, for the Saliſbury lands; and pro- 
duced the bond from Holmes to Wells, aſſigned to 
him, and that he knew nothing of ſaid Overton's debt 
or deed—and that he had never received any part of 
laid £277, and had no other ſecurity for ſaid debt 
and that he employed ſaid Platt to carry on ſaid ſuit, 
as he was ignorant of the law, and lived at a great diſ- 
tance from the court, and Platt was to receive the one 
half of what he ſhould recoyer. 


Said Overton, &c. alſo plead in bar of the petition | 


ers reeovering That ſaid Willet commenced his ſuit 
it law againſt ſaid town clerk, therein charging him 
with fraudulently combining with ſaid Wells, Holmes 
aud Overton, to defraud him by delivering up faid 
deed from Holmes to Wells unrecorded, after it was 
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received by him and entered upon, received for record. 
Which action was tried at the ſuperior court holden 
at Litchfield, on the 3d Tueſday of Auguſt A. D. 
1794, when and where verdict and judgment was had 
and rendered againſt ſaid town clerk, that he was 


guilty, and for the plaintiff to recover {30 damages 
and coſt. 


To this plea the petitioner demurred—and judg- 
ment of the court that the plea in bar was inſuffici- 
ent. For in that action the recovery was had for the 
breach of his official duty as town clerk ; and only 
Zo, the ſpecial damages recovered—and the court 
gave judgment that ſaid Overton, &. ſhould take no- 
thing by their croſs-bill, as the facts were not proved. 
And the court upon a hearing on the merits, found 
the facts alledged in ſaid Willet's petition to be true, 
and thereupon ordered and decreed that ſaid Eldridge 
and Overton, reconvey ſaid premiſes to the petitioner 
by a good authentic deed, defeaſable however, upon 
their paying the debt due from ſaid Wells to him, 
which the court found to be { 500-2 lawful money, 
and the lawful intereſt, by the rt of Auguſt then 
next, on pain of forfeiting and paying to ſaid Willet 
looo lawful money and that either of them might 
pay to ſaid Willet ſaid debt and intereſt, by the 25 


* . 


of September A. D. 1797. 


As the petitioner had been deprived of his ny 
| for his debt by fraud, and of his debt alſo ; as 

x Holmes and Wells had become bankrupts, the queſ- 
tion to be determined by the court was—what remedy 
the petitioner had if any, and how he ſhould' be re- 
drefled ? | | 


By the court—If the petitioner has adequate reme- 
dy at law by action of ejectment, or otherwiſe, this 
court muſt diſmiſs the petition. It is a clear ſettled 

prineiple of law in this court, that where a perſon has 
a good and legal evidence of title to an eſtate, his be- 
ing deprived of that evidence by fraud, or otherwiſe 
by accident, ſhall not prejudice his right of recovering 
at law, provided he can prove by other teſtimony, that 
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he had the * evidence of title, and had loſt it; but 
he never can be permitted, to prove by other teſtimo- 
ny a title to an eſtate, when the evidence he is deprived 
of was not complete and legal, and ſuch as could if 
he had it, be given in evidence of his title. 


What are the neceſſary requiſites to a deed, by law, 
to make it the legal evidence of title? 6 


By the ſtatute, entitled an a& concerning town 
clerks office and duty, ſect. gth, it is enacted, that 
no grant or deed of bargain and ſale, or mortgage 
« made of any houſes or lands within this ſtate from 
« and after the 1ſt day of March A. D. 1709, ſhall 
« be accounted good and effectual in law to hold 
« ſuch houſes and lands, againſt any other perſon 
« or perſons whatſoever, but the grantor or grantors, 
« and their heirs only; unleſs the grant, deed . or 
« deeds thereof, be recorded at length in the records 
« of the town, where ſuch houſes and lands do lie.“ 
Now the deed from Holmes to Wells was never re- 
corded at length, it could not therefore have been giv- 
en in evidence of title againſt any other perſon, Þut 
the grantor or his heirs. And it is certain, that the 
petitioner cannot be in a better condition, with reſ- 
pect to proving his title, than he would be if he had 
the deed. 


Thus, though the petitioner neyer had any evidence 
of title at law to ſaid land, againſt any perſon but the 
grantor and his heirs ; yet there was a deed executed 
and acknowledged according to law, and lodged with 
the town clerk, and entered upon by the town clerk, 
received for record, ſo that he might have had a man- 
damus to the town clerk, to have obliged him to record 
the deed. 


Under theſe circumſtances the petitioner truſted 
faid Wells, and took a mortgage of {ſaid land, and an 
aſſignment of the bond, from Holmes to Wells, for 
tus ſecurity ; and the reſpondents taking advantage of 
laid deed not being recorded, by fraud procured it to 
de delivered up to \ N and then took a deed to 
id Overton, whereby the petitioner is wholly depr.v- 
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ed of his ſecurity and debt, and hath no adequate rem- 
edy at law to recover it back. It remains to be conſi- 
dered whether he has any remedy in chancery for the 
relief aſked for. It is proved in this caſe, that both 
Holmes and Wells are bankrupts ; that Overton, in 
combination with Holmes and Wells, whom he induc. 
ed to aſſiſt in getting up ſaid Holmes's deed ſrom the 
town clerk unrecorded, by impoſition and fraud, had 
prevailed on Holmes to give a deed of faid land to him, 
contrary to what they knew to be juſt and honeſt with 
reſpeC to the petitioner and them. That ſaid Over- 
ton had fold ſaid farm to ſaid Eldridge, who was know- 
ing to the fraudulent manner in which ſaid Overton 
obtained faid deed, and the petitioner's claim upon it. 


There is no principle in equity clcarer than that the 
petitioner ſhould be reſtored, to the ſame condition, as 
to his ſecurity, he was in before; and although he had 
no legal title againſt any but the grantor and his heirs, 
yet in equity and good conſcience he ought to have a 
legal title, and againſt him who had now got it. 
And it is the province of a court of chancery to order 
a decree under a ſuitable penalty on a perſon who has 
got the legal title to an eſtate by fraud, or without 
any equity to hold it, to convey it to another who hath 
the equitable right, but not the legal title. 


The court go upon the ground, that the petitioner 
has not got the legal title, but ought to have it; and 
that Eldridge has got the legal title, and ought not to 
keep it, but to reſign it up to the petitioner, or pay 
him his juſt debt. 


This decree was reverſed in the ſupreme court of 
errors, in June 1797, for the following reaſons— 


Supreme court of errors, June A. D. 1797. Seth 
Overton, &c. vs. Jacob Willet. Writ of error to 
reverſe a judgment or decree in chancery of the ſupe- 
rior court upon the petition of Jacob Willet vc. ſaid 
Seth Overton, &c. rendered on the 4th Tueſday 
of January A. D. 1796. After ſtating the peti- 
tion, plea in bar, and decree of the ſuperior court 
therein, the ſupreme court of errors aſſign the fol- 
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lowing reaſons for the reverſal, viz. It was urged b 
the counſel for the plaintiff in error —That ſaid Willet 
had adequate remedy at law, and that in two ways, 
iſt, by ejectment for the farm againſt Eldridge, the 
tenant 1n poſſeſſion, and 2d, by an aCtion for fraud 
inſt thoſe who perpetrated the fraud. The ſaid 
erton and Eldridge for ought that appeared, were 
men of property. It was alſo urged, that faid Willet 
had obtained fatisfaQtion for the injury by his fuit 
againſt the town clerk—'That the bond to which the 


mortgage was collateral, was never aſſigned to Willet, 


and therefore Holmes might pay it to Wells, as he had 
done; and Willet in that caſe muſt relinquiſh his 
claim to the farm, and that the taking away the firit 
deed, operated the ſame thing. Alſo, that the court 
erred in ſubjecting Overton to a penalty in caſe of 
failing to convey \ which he had not the power of 
conveying. 


The court gave no opinion upon any of theſe points, 
excepting this, viz. That Willet had adequate reme- 
dy at law by ejectment againſt Eldridge the tenant in 
poſſeſſion, and becauſe it appeared to them that he 
had ſuch remedy, the judgment of the ſuperior court 
was reverſed. It will. be conceded that courts of 
chancery in this ſtate are by poſitive ſtatute, prohib- 
ited from exerciſing juriſdiction in thoſe caſes where 
adequate remedy may be had in the ordinary courſe 
of law. The petition charges and the court find that 
laid Eldridge well knew at and before the purchaſing 
of ſaid farm, all the wicked and fraudulent tranſac- 
tions aforeſaid of ſaid Overton, and joined with him in 
aid fraudulent tranſactions; cannot Willet then re- 
cover the farm at law, by the ordinary proceſs of 
ejectment? 


It is proper to remark, that the title is ſtill in Wil- 
let. The plaintiffs in error, indeed, have attempted 
to deſtroy the title, but they have, in truth, only re- 
moved the common evidence of the title, and the ſu- 
perior court muſt have proceeded on this ground, for 


they 'have not undertaken to create a title but to 
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ſtrengthen one which appeared to them to have been 


. weakened by the fraud of the plaintiffs in error. 


In a caſe thus circumſtanced, if a court of law be 
not competent to give adequate redreſs, it muſt be, 
either becauſe they cannot receive the teſtimony of 
the facts, or becauſe they cannot render a judgment 
which ſhall be adequate to the exigence of the caſe, 
If A makes a deed of a piece of land to B, and C is a 
witneſs to this deed, and afterwards, to defraud B, A 
makes a ſecond deed to C, of the ſame lands, and the 
laſt deed is firſt recorded—the firſt deed ſhall prevail 
at law and deſtroy the ſecond ; yet in the caſe put, the 
title is prima facie in C; and the evidence from record 
is entirely in his favor, and the court will eſtabliſh the 
title in B, on the proof of theſe facts. This princi- 
ple is conſtantly recognized in all our courts, and en- 
tirely acquieſced in. If in this caſe C had deſtroyed 
the book containing the record of B's deed, and then 
endeavored to ſubſtantiate his own, could B have been 
driven to a different remedy ? Again, courts of law 
conſtantly admit proof of the contents of notes, 
deeds, and other documents, it being firſt made out 
ſatisfactorily, that they once exiſted, and are loſt by 
time and accident; and that too where the party claim- 
ing under the inſtrument would have been compelled 
to make a profert of it (if a profert in any caſe be ne- 
ceſſary) in his declaration or plea. In corroboration of 
this idea, Lord Chancellor Hardwick, in firſt of Ve- 
ſey, 392, ſays, courts of law admit evidence of the 
loſs of a deed, proving the exiſtence of it and the 
contents, juſt as a court of equity does. It has been 
much litigated at Weſtminſter Hall, whether, it a 
deed be pleaded, the court will diſpenſe with the pro- 
duction of it, on proof of loſs. The law on this 
ſubject is now well ſettled by the deciſion of Read . 
Brookman, 3d term, Reports, 15 1—where it was de- 
liberately adjudged, that in a plea ſetting up a deed of 
releaſe, an allegation that it was loſt by time and ac- 
cident, was ſufficient : but it ſhould be remembered, 
that in the preſent caſe, Willet's deed is {till in ex- 
iſtence, and on the records of the town of Saliſbury- 
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In his action of ejectment, he might certainly read 
this deed as one part of his teſtimony, but it will be 
inquired how he can ſhew a title in Wells, his grant- 
or; he can prove that Holmes executed an authentic 
deed to Wells; that it was lodged with the town-clerk, 
to be recorded, and endorſed by the town-clerk, re- 
ceived for record ; and that the plaintiffs in error by 
fraud and with an intent to defeat his title, procured 
the deed to be deſtroyed. Shall then Eldridge, one 
of the perpetrators of this fraud, defend himſelf 
againſt Willet's claim to the land, by alledging theſe 
facts ? If fo, a perſon may ſet up his own fraud, his 
own iniquity, as a defence againſt a righteous claim; 


to do which, would be both inequitable and illegal. 


The deed from Holmes to Wells need not have been 
left for record, to have operated effectually againſt 
Holmes, the grantor. He could never fay the title 
did not paſs by his own deed, and Eldridge being 
found to be knowing to all the facts, and conniving 
in the fraud, is as much eſtopped to deny the exiſtence 
and operation of the deed to Wells, as Holmes him- 
elf ; it therefore appears that the teſtimony might be 
received, and, when received, would be ſufficient to 
warrant a recovery of this land in favor of Willet 
againſt Eldridge. 


Secondly, can a court of law render a judgment 


which ſhall be adequate to the exigence of the caſe ? \ 


If the preceding reaſoning be juſt, a court of law can 
eſtabliſh the title of Willet to the farm, and give him 
poſſeſſion, and this is all that Willet can legally claim; 
the farm will then be Willet's, liable however to be 
redeemed out of his hands by payment of the mort- 
gage money, and domg compleat equity on the 
— of the mortgagor; in this ſituation he ought to be 
aced. 


It was urged, indeed by the council for the defend- 
ants in error, that Willet's title ought to appear on 
the town records, the ordinary reſort for proof of title 
to lands, and that it would have appeared there, but 
for the wicked practices of the plaintiff's in error; 
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but that now the records of a court of law muſt he 
reſorted to. To this it may be replied, that the evi. 
dence of title to land derived from the records of a 
court of competent juriſdiction to declde title, is as 
high, as that derived from the town record; nay it is 
higher, for a record of a court is not to be impeached 
with the ſame facility as the records of a miniſterial 
officer. ; 


But what makes an end of this objeCtion is, that 
the record of the ſuperior court, fitting as a court of 
chancery, is not more acceſſible, nor does it furniſh 
any higher teſtimony than the record of the ſame court 
ſitting as a court of law. If Willet's title is eſtabliſh- 
ed in either character their records muſt be reſorted 
to. It appeared to the ſupreme court of errors, that 
Willet had adequate remedy in the ordinary courſe of 
law, and therefore the interference of the ſuperior 
court in this caſe, was erroneous. 


Daniels very. Wilcox. 
A debtor's 


CTION of the caſe, declaring that the defend- 

pn ant on the 27th of September A. D. 1794 

be holden at the Prayed out a writ of attachment againſt the plaintiff 

ſame time. upon to attach to the amount of £500, in common form, 

the ſameattach- and was granted, in an action brought by the defend- 

mt an officer Ant againſt the plaintiff, for ſpeaking certain libellous 

cer . . 

injures a de- Words of and concerning the defendant ; which at- 

fendant by ille- tachment was ſigned by lawful authority in legal 

gal 4 form; and was 8 the defendant delivered to — 

rnehr. Marks, a proper officer, to whom the ſame was direct- 
_ ceſs, without g . 

the knowledge ed, to ſerve and return; and who by virtue of ſaid 

or privity of writ of attachment, attached about ſixty acres of the 

the plaintiff, he preſent plaintiff's land, a number of articles of per- 

only is liable. f . 

onal eſtate ; alſo by the ſame writ of attachment he 

attached the plaintiff's body, and held both the plain- 

tiff's eſtate and body, by ſaid attachment at the ſame 

time, and compelled the plaintiff to procure bail to 


obtain his liberty. 


The defendant plead not guilty. Iſſue to the jury. 
The jury found a verdict for the plaintiff. 
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The court delivered their opinion upon the law 
that a debtor's perſon and eſtate could not both be 
holden at the ſame time, upon the ſame attachment 
but as it appeared in this caſe, that this officer made 
this ſervice of his own accord, ſuppoſing it to be his 
duty, as he judged the eſtate attached not to be ſuffi- 
cient, to attach the body and it alſo appearing, that 
the officer received no orders from the then plaintiff 
to make ſuch ſervice, the court returned the jury to a 
ſecond and third conſideration, upon the ground that 
an ofhcer is the ſervant of the public, for the benefit 
of the party —and that the law and his precept muſt 
be his guide. And if in making ſervice, by miſtake 
or otherwiſe, he does an injury to the party, the officer 
only is liable; unleſs it appears, that he had the orders 
of the creditor for ſo doing—or after knowing what 
had been done, the creditor approves of it, or takes 
benefit of the wrong act ſome way or other. 


—  —_—_  _— 


Hartford County, February Term, A. D. 1796. 

Filer and wife Jeruſha verſ. Biſſel. | 
Amen on bond, given to the ſaid Jeruſha A fum ſecurs 
ted 


— os 3 19s. ke. Eh. + 4 * 


when ſole, by the name of Jeruſha Biſſel, da- 7 — — 5 


e 12th of September 1785, for 200. condition of a 
Y d bond, ſuſpend- 
Plea in bar that the condition of the bond was, ed by ſpecial - 


that the defendant ſhould pay to ſaid Jeruſha annual- agreement. 
ly on the 1ſt of December {3-6 in caſh, and four 

hundred weight of tobacco—That on the 15th of 
deptember 1794, ſaid Jeruſha being a feme ſole, ex- 

ecuted to the defendant an agreement in writing; 

that ſhe would not call upon him for ſaid money or 

tobacco, unleſs by the events in providence, fhe ſhould 

need them for her ſupport. That ſhe had not needed 

them for her ſupport ; nor had ſhe ever called upon 

the defendant for them, | 


— 
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The plaintiff demurred to the defendant's plea— 
and judgment, that the plea was ſufhcient. 


The ſaid Jeruſha by her agreement has barred her- 
ſelf from calling for ſaid money and tobacco, unleſs 
ſhe needed them for her ſupport ; and in that caſe 
there ought to have been ſpecial notice given. 


Cockran wver/, Leiſter. 


After an at- . | . . 
tenen has ap- CTION on a written covenant, in an indenture 


peared in a of leaſe. The plaintiff lived out of the ſtate— 
canſe in the Ihe ſuit was commenced to the county court by G. 
jo? > Granger, Eſq. who appeared in the cauſe, and was en- 
or the plaintiff, f ay 

and isc1:ered of tered of record, as attorney to the plaintiff, 

record there as 


attorney to the The defendant appealed the cauſe to the ſuperior 

plaint:ff, and court, in September 1795—at which court Mr. Gran- 

the _ ap- ger appeared for the plaintiff, and the cauſe came by 
eaicd. it is too 2 . g 

eee f enge continuance to this court; and now the defendant 


his power to Challenged his power to appear for the plaintiff. 


ne 8 By the court Mr. Granger appears of record to 


in damages, the be the attorney of the plaintiff, and the defendant by 
court will not his own admiſſion is eſtopped to make the challenge 


offier mutual at this late day—See Butler vs. Butler, 1 vol. Root's 


deed. Reports, 275. 


The caſe was defaulted, and on a hearing in dama- 
ges, the defendant offered evidence to prove an evic- 
tion, but refuſed by the court—as the covenants were 

mutual for quiet enjoyment, and for payment of the 
rents, the parties have mutual remedies thereon. 


Jonathan Bull, Eſq. &c. creditors to Aſhbel 
Steel, deceaſed wer/. Nathaniel Skinner, ad- 
miniſtrator of ſaid Aſhbel, and Web- 
ſter. 


Chancery will | ne in chancery, ſhewing that ſaid Aſh- 


. — bel in his life time, mortgaged a certain piece of 
ler under an ad- {and to John Dodd, for { 366-16-2—that his eſtate 
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was much inſolvent ; and that upon the petition of miniſtrator of 
ſaid Dodd to forecloſe. the equity of redemption in n inſolvent ef- 
ſaid lands, the ſuperior court ordered a decree, that up- — . * 
on ſaid adminiſtrator's paying to ſaid Dodd £ 366-16-2 if it was un- 
by the 1ſt of January 1795, he ſhould releaſe ſaid fairly made and 
mortgaged premiſes to ſaid adminiſtrator, for the be- u TE: 
nefit of the creditors of ſaid Aſhbel. That ſaid ad- 
miniſtrator and faid Webſter combined together, and 

paid ſaid Dodd ſaid ſum, and obtained from him a 

deed of releaſe to ſaid adminiſtrator, agreeable to ſaid 

decree z and then ſaid adminiſtrator privately fold it 

to ſaid Webſter, for only (380, when ſaid land was 

well worth £500; and ſaid adminiſtrator might have 

ſold it for that ſum to ſundry perſons, who ſtood rea- 

dy to have given it—which was a fraud upon the cre- 

ditors. Praying that ſaid Webſter be ordered to re- 

leaſe ſaid lands to the creditors, upon their paying 

what he had advanced, 


The court found the facts ſtated in the petition, 
and decreed, that ſaid Webſter, upon his being paid 
the ſum by him advanced and intereſt, deducting the 
rents taken by the adminiſtrator aforeſaid, which ſum 
was to be furniſhed by the creditors, ſhould releaſe the 
eſtate back to ſaid adminiſtrator, to be diſpoſed of to 
* beſt advantage, for the benefit of the creditors and 

eirs. 


Bullock ver. Hosford and Clark. 


CTION of trover for a quantity of goods. — Judgment are 
Plea—Not guilty. Iſſue to the jury and reſted for mif- 


; = condu in the 
verdict for the plaintiff. jury. 


Motion in arreſt—That ſaid jury who tried ſaid 
cauſe admitted the conſtable to be preſent in the room 
with them while they were debating and conſidering 
laid cauſe, and that the jury had agreed to find for 
the plaintiff—and while ſaid verdict was writing, one 
of the jury converſed with the conſtable on the caſe, 
alked him what he thought of it; and the conitable 
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told him his opinion that he thought the court would 
ſend them out again. 


This exception was demurred to—and judgment, 
that the motion in arreſt was ſufficient. For the ju- 
ry are not to converſe with any perſon, nor ſuffer any 
to converſe with them, until they have delivered up 
their verdict in court and it is accepted. Vide 1 vol. 
Root's Reports, 134 and 429. 


Hayden and wife ver/. Oliver Loomis. 
An executor A PPEAL from a judgment of the court of pro- 
a 


not admitted a ; . . 

bate, proving and approving the will of Na- 
itneſ 0 4 

u me] Loomiſs—Becauſe the teſtator, ſaid Nathaniel 

the teſtator. Loomiſs, was not of ſound diſpoſing mind and meme 


ory at the time of making his ſaid will. 


After the appellants had gone through with their 
evidences, the appellee offered the exccutor to the 
will, to be a witneſs to prove the ſanity of the teſta- 
tor—he was objected againſt, and by the court not 
admitted, | 


John Calder and Janet, his wife ver/. Caleb 
Bull and Abigail, his wife. 


The general PPEAL from probate. The facts in the caſe 
8 2 were — That in A. D. 1761, Doct. Normand 
before the court Morriſon made his will and gave the eſtate in contro- 
of probate, is verſy to his grand-ſon Normand, Afterwards he di- 
not an ex poſt ed, and his will was proved and approved That the 
ao law. grand-ſon Normand entered and was ſeiſed in fee, and 

ſo continued until his death, which happened in Jan- 
uary, A. D. 1783 Said Normand married Abigail 
Chancey, the preſent wife of the ſaid Caleb Bull, 
and on the 21ſt of Auguſt, A. D. 1779, the faid 
Normand, not then having any iſſue by his ſaid wife, 
and being about to go a voyage to ſea, made his will 
and gave all his eſtate to his wife Abigail, except his 
dwelling-houſe which he gave to his ſiſter's ſon Thom- 
as, after his wife's deceaſe—provided he ſhould live 
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and return from the Britiſh, and ſhould be friendly to 


the United States; and made his wife ſole executrix. 


That ſaid Thomas never returned, but died abroad in 
A. D. 1780. That on the 15th of March, A. D. 
1782, ſaid Normand had a ſon by his ſaid wife Abi- 
il, who was named Normand. And in October, 
1782, the ſaid Normand, ſen. went to ſea without al- 
tering his will; and on his return home in January, 
A. D. 1783, he died. That ſaid executrix exhibit- 
ed ſaid will to the court of probate, to be proved and 
approved; but ſaid court of probate, conſidering the 
ſubſequent birth of a fon a revocation of ſaid will, 
did not approve ſaid will, and appointed the ſaid Abi- 
il adminiſtratrix; and as the law then was, the ſon 
would be heir to the eſtate, and the widow be entitled 
to her dower; and in caſe of her ſon's death, ſhe 
would be heir to him—and did not take an appeal. 
That ſince her intermarriage with ſaid Caleb Bull, her 
ſon Normand died, viz. on the 1oth of February, A. 
D. 1790. That in January A. D. 1784, the legiſla- 
ture paſſed a law, That the real eſtate received by deſ- 
cent, gift or deviſe from a perſon's parent, anceſtor or 
aher kindred, in cafe ſuch perſon diedinteſtate having 
19 children, nor brothers or ſiſters of the blood of the 
perſon or anceſtor from whom ſuch eſtate came or deſ- 
cnded, nor legal repreſentatives of them, the ſame 
ſhould be and remain to the next of kin to and of the 
Hood of the anceſtor from whom ſuch real eſtate came 
deſcended as aforeſaid. | 


That ſaid Janet was the only ſurviving child and 
daughter of ſaid Doctor Morriſon, from whom ſaid 
late came by deviſe and next of kin and of the blood 
of ſaid Doctor Morriſon. And that ſaid Normand 
the third had left no ifſue, nor any brothers or ſiſters, 
it legal repreſentatives of them, of the blood of ſaid 
Doctor Morriſon. That ſaid Janet had intermarried 
with ſaid John Calder. 


That ſaid Caleb Bull and Abigail his wife made ap- 
pication to the general aſſembly, ſhewing theſe facts 
ad praying that they might have liberty to exhibit 
ad will of ſaid Normand, the grand-ſon, to the court 
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of probate for the diſtrict of Hartford, to have the 
ſame proved and approved. 


That the aſſembly in May A. D. 1795, granted the 
petition, and authoriſed the court of probate to hear 
faid cauſe, and proceed. therein as though no judg. 
ment had been heretofore rendered thereon ; and that 
liberty of appeal be allowed to either party to the ſu. 
perior court—that ſaid court of probate, on the 13th 
of June A. D. 1795, the day ſet for ſaid trial, by the 
act of aſſembly, proceeded to try ſaid cauſe ; and faid 
will was proved and approved by ſaid court. From 
which decree, the faid Calder and wife appealed, and 
aſſigned the following reaſons— 


That by the firſt article, ſection gth of the conſtitu- 
tion of the United States, no bill of attainder, or ex 
poſt facto law, ſhall be paſſed and by the roth ſec- 
tion, no ſtate ſhall paſs any ex poſt facto law, to im- 
pair any contract, &c. And that faid act, decree, 
and reſolve of the general aſſembly, granting the ap- 
pellees a new trial in ſaid cauſe, was contrary to ſaid 
ſection in the conſtitution of the United States—pray- 
ing that ſaid decree of the court of probate might be 
diſaffirmed. 


To theſe reaſons the appellees gave a demurrer. 
And judgment—that the reaſons for the appeal, were 
inſufficient. 
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By the court—The power of granting new trials 
was ever exerciſed by the general aſſembly of this 

| ſtate; and when in A. D. 1780, they inveſted the 
power of granting new trials, in the ſuperior and 
county courts, in cauſes which came before them; 
they reſerved the power of granting new trials in all 
the other courts. This is not in the nature of an ex 
poſt facto law, for no law is altered; it is only giv- 
ing liberty of a new trial before the court of probate, 
upon a queſtion of fact, viz. whether a, will of Nor- 
mand Morriſon, did exiſt or not? And whether it 
ought to be proved and approved or not? This cauſe 
was carried by way of error, before the ſupreme 
federal court of the United States, and there affirmed: 
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Bowne verſ. Olcott, &c. 


CTION of the caſe, declaring that the defend- An aQion lies 
ants in New-York, on the 31ſt of January A. in this tate in 


. 1792, were indebted to the plaintiff, for goods, favor of an en- 


&c. the ſum of { 428-18, and in conlideration that 


dorſee, upon a 
note executed 


the plaintiff would forbear and give day of payment and endorſed in 
to the 15th of June then next, the defendants gave the ſtate of 
their note in ſaid New-York, dated the 31ſt of Janu- New-York. 
ary A. D. 1792, made payable to Timothy Olcott, or 

his order, by the 15th of June A. D. 1792, with the 

intereſt, for value received—and the ſaid Timothy en- 

dorſed on ſaid note, pay the contents to Robert 

Bowne, value received ; of which the defendants were 

duly notiſied. And that thereupon the defendants 

became liable to pay ſaid note to the plaintiff, and in 
conſideration thereof aſſumed upon themſelves and 

promiſed to pay to the plaintiff ſaid ſum of 428-18, 

by ſaid 1 5th of June A. D. 1792, with the lawful inter- 

& ; that ſaid note and endorſement were made and 

executed in the ſtate of New-York, and by the laws of 

the ſtate of New-York ſaid note was, and is negotia- 

ble. Breach aſſigned was, that the defendants not 


regardin 


ſame. 


g their ſaid promiſe, had never performed the 


To this declaration a demurrer was given. Judg- 
ment of the court That the declaration was ſuffi- 


cient. 


By the court—The lex loci or law of the place 
where the contract is entered into, muſt be the rule 
for conſtruing the contract - but the law of the coun- 
try where the ſuit is brought, muſt regulate and go- 
rern as to the legal remedy, upon ſuch contract. 


By the laws of this ſtate, ſuch notes as the note in 
ſuit, are not made negotiable ; of conſequence no ſuch 
action will lie in favor of an endorſee upon a note ex- 
ecuted in this ſtate. But this is no objeCtion to an 
endorſee, coming from another ſtate, veſted with ſuen 
nght, and maintaining an action in this ſtate ; a bona 
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fide endorſee of a note for value received, is conſider. 
ed as the rightful owner of the note; and if it is paid 
to the promiſee, the endorſee will recover the money 
from him ; and if the promiſee is a bankrupt, and the 
promiſor has notice of it, and of the endorſement, 
yet pays it to the promiſee, he will be compellable to 
pay the money again to the endorſee. The endorſe 
will alſo retain it againſt the creditors of the promiſee 


upon a foreign attachment. 


The promiſe is to Timothy Olcott, or order. This 

promiſe is attached to Timothy Olcott's order, which 

Y was given to the plaintiff, Further, by the laws of 

New-York, a right of action in virtue of his intereſt, 

was veſted in the plaintiff by the tranſactions afore- 

ſaid, in his own name, againſt the original promiſors. 

| The bringing the contract into this ſtate, where ſuch 

| notes are not negotiable, and where ſuch right of 

il action would not veſt at law, doth not diveſt the plain- 

tiff of the right of action, which by the laws of New- 
York were already veſted in him. 


— - 
* 


— — 


— 


Tolland County, February Term, A. D. 1796. 
Dorcas Woodard ver/. Bellamy. 


— _ - > - © * - = 
— . — 
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In an ion on CTION on a promiſe to marry the plaintiff. 
_—— - Plea—Not guilty. Iſſue to the jury. 
admitted bob The defendant admitted the promiſe, and that he 
ay" angry _ had married another woman; but in excuſe or juſti- 
N "uae fication for not marrying the plaintiff, he ſaid, that fa 
of unchaſtity he had been deceived in her character, as to virtuc ret 
before ard af- 2nd chaſtity, and offered evidence of particular in- ert 


ter the promiſe, ſtances of unchaſtity, and to prove that her general 0 


ET GA. ==; — — * _ 


upon the : : 

| ground that the character was bad, which was concealed from him un- hat 
1 plaintiff's char- til after the promiſe. This was objected to by the ſai 
| x acer was kept plaintiff; who ſaid that evidence of facts of this kind, 


concealed from 


| the defendant, ſince the promiſe, would be admiſhble—but as to bor 


e 
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what happened before the promiſe, would be irrele- 
yant on this iſſue. 


By the court—The evidence was admitted. Wheth- 
er it will completely juſtify, or only go in mitigation 
of damages, cannot be judged of until the evidence 
is heard. On either ground it is admiſſible, provi- 
ded it was concealed from the defendant, at the time 
of the promiſe. 


Ebenezer Kingfbury verſ. Town of Tolland. 


RIT of error toreverſe a judgment of a juſ- . Frecutors are 
tice, in an action, 'Tolland againſt ſaid Kingſ- wp ed 

bury, declaring, that ſaid Ebenezer was ſole execu- in the life time 

tor of Ruth Kingſbury, late of Norwich, deceaſed— of the teſtator 

That ſaid Ruth was miſtreſs of Cuff and Phillis, a 3 

negro man and woman, whom ſhe owned as ſervants Ms the 

for life — That in December, A. D. 1773, ſhe liber- heirs after. 

ned and ſet them free, and ſoon after died; leaving 

clear eſtate of the value of {500 lawful money 

That in A. D. 1776, ſaid Cuff and Phillis, with the 

conſent of ſaid Ebenezer, removed into the town of 

Tolland, and had there reſided and dwelt ever fince. 

And on or about the 1oth of February laſt, they were 

reduced to want, and the ſelectmen of ſaid Tolland _ 

provided for their relief to the value of £2 lawful 

money, which was expended for their neceflary ſup- 

port ; of which the plaintiffs gave notice to the de- 

endant, and requeſted payment; and thereupon the 

lefendant became liable to pay ſaid ſum, and in con- 


ideration thereof, aſſumed upon himſelf and promiſed. 


Plea in bar, that on the 18th of November 1776, 
laid Cuff and Phillis, being free citizens of this ſtate, 
remoyed into the town of "Tolland, where they had 
erer ſince reſided and dwelled, without being warned 
o depart ſaid town; whereby they became legal in- 
labitants of ſaid town, and liable to be maintained by 
lid town. * 


Reply, that ſaid Cuff and Phillis were foreigners, 
bom in Africa—that they were owned as flaves by 
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Joſeph Kingſbury, and by him given to his wife the 
ſaid Ruth, who liberated them as aforeſaid ; and in 
no other manner were ſaid negroes free citizens of 
this ſtate ; and that they never gained any legal ſettle- 
ment in faid Tolland. 


The defendant demurred to the reply of the plain. 
tiffs and judgment of the juſtice was—that the re- 
ply of the plaintiffs was ſufficient. 


Errors aſſigned were—That ſaid reply was inſufh- 
cient, and ought ſo to have been adjudged. 2d, That 
the judgment was againſt the defendant, in his pro- 


per perſon and goods. 


Plea—Nothing erroneous. Judgment—Manifeſt 
error. 


Two points aroſe in this caſe—1ſt, Whether the 
heirs, executors, and adminiſtrators, were liable gene- 
rally, if there were ſufficient aſſets for the ſupport of 
ſuch free ſlaves, after the death of their maſter. 2d, 
If the executor was liable, in what manner was he li- 
able, in his own right or as executor only. 


By the court The ſtatute is, «That all ſlaves ſet 
« at liberty by their owners or maſters, in caſe they 
cc ſhall come to want, ſhall be relieved by ſuch owners, 
ec K. reſpectively, their heirs, executors, or admini- 
cc ſtrators ; and upon their refuſal ſo to do, the ſlaves, 
« Kc. ſhall be relieved by the ſelect men of the towns 
ce to which they belong; and ſaid ſelect men ſhall re- 
cc cover of ſaid owners or maſters, their heirs, execu- 
« tors and adminiſtrators, all the coſt and charge, in 
« the uſual manner as in caſe of other debts.” 


By this ſtatute it is clearly made the duty of the 
owners and maſters, their heirs and executors, &c. 
who liberate their ſervants or ſlaves, to provide for 
their relief, in caſe of need; and on their refuſal, it 
is made the duty of the ſelect men of the town, to 
which ſuch ſlaves belong, to relieve them, and to te- 


cover the charge, of the owners, their heirs, executors, 


and adminiſtrators, in the uſual manner, as for any 
other debt. | 
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The judgment was reverſed upon the laſt point 
aſſigned, for error; that the action lay againſt the 
ſaid Ebenezer, as executor only, to recover out of the 
effects of the ſaid Ruth, in his hands, and not againſt 
him in propria perſona, for expences incurred in the 
life time of the teſtatrix. But for expences incurred 
for their ſupport ſince her death, the heirs to whom 
by law they would have belonged, had they not been 
manumitted, are hable. | | 


— — 


Mindbam County, March Term, A. D. 1796. 


Andrew Kingſbury, Eſq. State Treaſurer wer/. 
John Phips, &c. 


CIRE FACITAS, declaring, that upon the COM A recogni- 
plaint of William May, of Woodſtock, grand ju- zance taken to 
ryman, dated 15th of April A. D. 1793, and exhibited dhe ſtate trea- 


ſurer in acrim- 


to John McClellan, Efq. juſtice of the peace, againſt 54 proſecu- 


Moſes Phips, of Thompſon, for forging and paſſing tion, not with- 
a certain note of hand, for {23 lawful money, 1 — . — 
in the name of William Gleaſon, dated the gth day * A juſtice's zu- 
of May A. D. 1792, the ſaid Moſes was arreſted rifdiction not 
and had before Nathaniel Marcy, Eſq. of {aid Wood- reſtricted to the 
ſtock, juſtice of the peace, April 18th A. D. 1793 : _ 
who gave judgment that ſaid Moſes ſhould become ul cafes 
bound with ſurety to the treaſurer of the ſtate, in the | 

fum of ( roo, to be paid upon condition, that he ſaid 

Moſes, thould fail to appear before the then next ſupe- 

rior court, to be holden at Windham, on the 3d Tueſ- 

day of September, 1793, and to anſwer to ſaid com- 

plaint, and to abide the order of court thereon. And 

the ſaid John and Moſes Phips, thereupon gave a bond 

of recognizance conformable to ſaid order or judg- 

ment; copies of which proceedings and bond were 

tranſmitted to the ſuperior court, holden at Windham, 

on the 3d Tueſday of September A. D. 1793, and en- 

tered in ſaid docket—at which court ſaid Moſes being 
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three times duly called, made default of appearing, 
whereby ſaid bond became forfeited. 


Scire facias, dated 26th day of Auguſt 1794. 


The defendant plead in bar, that ſaid juſtice Mar- 
cy, was an inhabitant of the town of Woodſtock, 
and ſaid Moſes was an inhabitant of the town of 
Thompſon, at the time of holding ſaid court, and ſaid 
court was held in the town of Thompſon, and that 
there was at that time two juſtices of the peace reſid- 
ing and dwelling in faid town of Thompſon, qualified 
to try ſaid cauſe. And that ſaid ſcire facias was not 
commenced within twelve months from the time of 
calling ſaid bond in the ſuperior court that ſaid bond 
was called on the 18th of September 1793, and ſaid 


writ was dated the 26th of Auguſt, and ſerved on the 


3d of September 1794; and that ſaid William May 
was not 2 grand juror of the town of Thompſon, but 
of the town of Woodſtock, at the time of making 
and exhibiting ſaid complaint, and that ſaid proceſs 
and bond were illegal and void, 


A demurrer was given to this plea by the attorney 
for the ſtate. | | 


The exceptions taken by the defendant were—i1ſt, 
That ſaid juſtice Marcy belonged to Woodſtock, and 
went out of his town into Thompſon, to hear and de- 
cide faid cauſe, when there were juſtices in faid 
Thompſon that were qualified to judge in ſaid cauſe. 


2d, That ſaid grand juror May belonged to the 
town of Woodſtock, and ſaid Moſes Phips to the 
town of Thompſon, and the offence was alledged to 
have been committed in ſaid Thompſon. 


3dly, That ſaid ſcire facias was not commenced 
until more than twelve months had elapſed from the 
time of calling ſaid bond. 65. 


Judgment—That the plea in bar was inſufficient, 


Oy the court A juſtice in criminal matters, is not 
confined in -the exerciſe of his office to the town 
where he belongs, as he is in civil cauſes. This 
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bond is not one of thoſe bonds mentioned in the 
ſtatute, which requires that the ſcire facias ſhould be 
brought in twelve months from the final judgment— 
and that an irregularity in the original complaint can- 
not be taken advantage of by the bondſman, on the 
ſcire facias is an adjudged point. Robbins vs. Bacon, 
Windham March 1793, 1 vol. Root's Reports, 548. 


French ver/. Potter. 


8 to reverſe a judgment of a juſtice in an A juſtice has 
re 


ion of inſt no more autho- 
: _ 0 treſpaſs, brought by Potter agai gia 
en. a plea of title 


The defendant plead, that the land and place where gn N 
ſaid facts were done, was at the time of doing them merita 
his own property in fee, to uſe in manner as he had 
done —and offered to give bonds to proſecute his title 


before the county court. 


The plaintiff demurred—And the juſtice proceeded 
and gave judgment, that the defendant's plea was in- 
lufhcient, and for the plaintiff to recover. 


Error aſſigned was, that the juſtice had no juriſ- 
dition to decide upon, ſaid plea. Nothing erroneous 
plead. And judgment—manifeſt error. 


The juſtice had no more authority to judge of ſaid 
plea of title on demurrer, than on the merits. 


Thomas Lee ver/. Eliſha Abbe. 


CTION of ejectment for a piece of land. A conveyance 


Plea—no wrong or diſſeiſin. Iſſue to the jury. CORY m_ 


The plaintiff's title was under Joſhua Elderkin, who ditors, er 
owned ſaid land in A. D. 1783, and was indebted to ang co bons 


the plaintiff a large ſum, for which he recovered fide purchaſers 
Judgment and execution in January 1794, and levied for a valuable 
upon this land as the property of ſaid Elderkin. ena nu g 
The defendant admitted that he was in poſſeſſion z have 3 
and ſet up a deed from ſaid Elderkin to his fon Joſhua any notice of 


Booth Elderkin, for the conſideration of (360, ex- tht fraud. 


us 
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reſſed in the deed—alſo a deed from ſaid Booth to 
Edward Badger for a valuable conſideration paid, da- 
ted in January A. D. 1786; and two deeds from 
ſaid Badger to the defendant, for a valuable conſider. 
ation paid, dated, one in March, 1787, and the other 
in January A. D. 1793. It appeared upon the trial 
that the deed from Joſhua Elderkin to his ſon was not 
ſuſpected by any body to be fraudulent, until within 
about two years; though upon the evidence, that 
deed appeared to be very ſuſpicious, and to have been 
given to defraud creditors, yet that ſaid Badger and 


| faid Abbe were bona fide purchaſers for a valuable 


conſideration and without notice of any fraud. In 
this caſe, the creditors of Joſhua Elderkin, he being 
a bankrupt, were admitted as witneſſes. 


The jury found that the defendant had done no 
wrong or diſſeiſin, which was accepted by the court, 
Judges Sturges. and Mitchell diſſented from the ver- 
dict, which drew out the opinion of the court upon 
the law in the caſe. 


By the court—Admitting the deed from Joſhua E. 


derkin to his ſon Booth to be fraudulent, our ſtatute 


is, © That all fraudulent and deceitful conveyances 
« of land, tenements, &c. made to avoid any debt 
« or duty of others, ſhall, as againſt the party or pat- 
« ties only, whoſe debt or duty is ſo endeayored to be 
« avoided, their heirs, &c. be utterly void; any pre- 
« tence or feigned conſideration notwithſtanding. 


« And every of the parties to ſuch a fraudulent 
tc conveyance, bond, &c. who being, privy thereto, 
« that ſhall wittingly juſtify the ſame to be done bona 
« fide and upon good conſideration, &c. ſhall forfeit 
« one year's value of the lands, leaſe, rent, &c. and 
« the whole value of the goods.” 


The ſtatute has provided a double guard, againſt 
fraudulent deeds and contracts; in the firſt place b 
declaring them void, as to the parties, only, who 
debt or duty is endeavored to be avoided thereby 
and alſo annexes a penalty upon the parties who are 
privy thereto, and wittingly juſtify the ſame to have 


F 


— —— 


FEBRUARY TERM, A. D. 1796. 


been done bona fide, and upon good conſideration, — 
Fraud is predicable only of a moral agent, and ſcience 
and intention in the agent, are eſſential to conſtitute 
the fraud, and to implicate him in guilt. Ifa perſon 
ſells his property with a direct view of defrauding 
his creditors, to another who is totally ignorant of his 
deſigns, and pays him a valuable conſideration for it, 
the ſtatute doth not extend to affect ſuch a purchaſer, 
he will hold againſt the creditors of the ſeller, becauſe 
he is a bona fide purchaſer for valuable conſideration, 
without notice.—So where there is a fraudulent con- 
yveyance, and the purchaſer is privy to the fraud, and 
active in it, and afterwards a third perſon purchaſes 
of him, bona fide, for valuable conſideration, and with- 
out notice of the fraud, he is a fair purchaſer and 
comes honeſtly by the eſtate, and will hold it againft 
the creditors of the firſt vendor. 


By a fraudulent deed, the legal title is paſſed from 
the grantor and veſted in the grantee, ſubject only to 
the lein which the ſtatute attaches to it, on the ſcore 
of fraud, in favor of creditors, and bona fide purcha- 
ſers 3 a third perſon therefore, who purchaſes of a 
fraudulent vendee, for valuable conſideration, and 
without knowledge of the fraud, has got the legal ti- 
tle veſted in him to all intents, and he certainly ſtands 
in equal equity with the creditors of the firſt vendor; 
and the law will never diveſt one of a legal title, in 
order to inveſt another with it, where there are no 
equitable reaſons or conſiderations for doing it. 'The 


. Caſe then is reduced to this, the honeſt creditor, by 


the fraudulent conveyance, is thrown out of his debt; 
the honeſt and fair purchaſer, if the creditor can re- 
cover the eſtate from him, muſt loſe the money he 
paid for it. The equity then between them is perfect- 
ly equal, and the purchaſer has got the legal title; 


but if he had not the legal title, neither law nor equi- 


ty will take an eſtate from one and give it to another, 
without any reaſon for doing it, as muſt be the caſe, 
where both are in equal equity and neither has the law 
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title. But in this caſe the defendant has the legal ti. 
tle, and without any fraud in him. 


Further, it is the fraud in the conveyance, that makes 
it void by the ſtatute, as to creditors, &c. and it is 
the party only, who is privy to, and wittingly juſtifies 
the fraud, that the ſtatute puniſhes ; and it is as ne- 
ceſſary that there ſhould be two parties to the fraud in 
a contract, whoſe minds meet in order to make it void, 
as it is that there ſhould be two parties to make a con- 
tract. , 


Judges Sturges and Mitchel diſſented, upon the 
ground that the ſtatute declares all fraudulent deeds 
to be void as to creditors ; that this is a lein attach- 
ed upon the eſtate in the hands of the grantee, and no 
after tranſaction of his, or any other, can remove it, 
but it adheres to the eſtate into whoſoever hands it 
comes, though ever fo honeſtly ; and that it would in 
a great meaſure defeat the ſalutary deſign of the 
ſtatute, if ſuch a conſtruction ſhould be adopted, for 
debtors would contrive together with ſome confiden- 
tial perſon to take a deed of the bankrupt's eſtate to 
cover it from his creditors, and then to {ell it to ſome 
honeſt purchaſer, who was ignorant of the fraud, and 
the creditors would be defeated of their debts at a 
ſtroke, and be remedileſs. Further, this ſtatute was 
made to ſuppreſs fraud in conveyances—it ought 
therefore to have a liberal conſtruction, in ſuppreſſion 
of the miſchief, and in advancement of the remedy, 
and by this rule of conſtruction, the ſtatute undoubt- 
edly meant to hold the eſtate fraudulently conveyed, 
for the creditors, in whoſoever hands, and however 
honeſtly, as to the holder, it may have come. 
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New-London County, March Term, A. D. 1796. 
Gurdon Hewit verſ. Samuel Morgan. 


CTION on the covenants in an indenture of An action lies 


apprenticeſhip—declaring that the defendant on the coven- 
onthe 26th of June A. P. 1790, was guardian to denture of ap- 
2 Holmes, a minor ſixteen years and three prenticeſhip 
months old.—That he put and placed him an ap- againſt the 
prentice to the plaintiff until he ſhould arrive to the 8 
age of twenty-one years; and agreed that he ſhould of the appren- 
faithfully ſerve the plaintiff until that time, to learn tice. 
the trade of a ſhoemaker, tanner and currier ; with 
other covenants in ſaid indenture. That ſaid Henry 
entered into the plaintifPs ſervice, and lived with the 
plaintiff as aforeſaid, until the 15th day of September 
1792, when he left the plaintiff and his ſervice—and 
that he had ever ſince deſerted from the plaintiff, 


whereby he had loſt his ſervice. 


To this declaration a demurrer was given by the de- 
ſendant, who took the following exceptions—1ſt, 
That the plaintiff's remedy was againſt the minor 
And 2d, That the terms made uſe of in the indenture 
did not amount to a covenant. 


Judgment—That the declaration was ſufficient— 
Windham March 1772, Wales vs. Farnum, action on 
covenants, in an indenture of N for the 
minor's running away with his maſter's horſe, ſaddle, 
and 40/. in money, brought againſt the guardian— 
adjudged to lie upon demurrer to the declaration— 


fame point, determined this circuit at Haddam, in 
caſe of Paddock vs. Higgins. | 


Calkins verſ. Lee. 


CTION of the caſe for words. 8 voluntary 
whether a witneſs muſt teſtify what the de- communica- 


tendant told him in confidence, and upon a promiſe tions are to be 
not to. diſcloſe. teſtified, tho 
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made under an By the court—If it is a voluntary communication, 
wjunRaga of and the adverſe party is intereſted in the teſtimony, 
ed the witneſs mult teſtify. Attornies are under oath 
to keep their clients ſecrets, and may not diſcloſe them, 
See Mills vs. Griſwold, 1 vol. Root's Rep. 383. 


Geer verſ. Huntington. 


The declara- CTION for the ſervice of a negro boy, who 
from. of the mif- was born a flave, and was over twenty-five 
treſs to her fer- 


vant, that he YEars of age. 
ſhould be free The plaintiff claimed him by a bill of ſale from 


-fi 
22 Mrs. Stanton, his miſtreſs. The defendant claimed 
adjudged to a- the boy to be free by force of a manumiſſion from his 


mount to a mas — 80 
8 miſtreſs, who was now living. 


that time. The evidence was, that Mrs. Stanton had ſaid, 
that the negro boy ſhould be a ſervant to nobody but to 
her ; and that he ſhould be free at twenty-five years 
of age. At twenty-five the negro boy left his miſtreſs, 
and entered into the ſervice of the defendant, and for 
that, this action was brought. 


Verdict for the defendant, and accepted by the 
court—upon the ground, that the declaration of the 
miſtreſs made to the ſervant, that he ſhould be free at 
twenty-five years of age, amounted to a manumiſſion. 


Joſeph Williams verſ. Lydia Lathrop, Joſeph 
Perkins and jeſſe Breed of Norwich, and 
John Luke of Demerara, in the dominion of 
the ſtates of Holland, executors of Eliſha 
Lathrop, deceaſed. 


A creditor PPEAL from an order of the court of probate 
be has not for the diſtrict of Norwich, made on the 18th 
mede out his f . 
claim againſt Of January A. D. 1796, accepting the report of com- 
an inſolvent miſſioners, upon the eſtate of ſaid Eliſha Lathrop, 


eſtate before the repreſented inſolyent— for the following reaſons, 12- 
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That the appellant exhibited to ſaid commiſſioners, commiſſioners, 


an account againſt the ſaid Eliſha's eſtate, for tranſac- 
tions in ſaid Demerara, in which he acted as ſole 
agent for the plaintiff; and alſo in which he acted as 


has no remedy 
by appeal to 
the ſuperior 


joint agent with ſaid John Luke, to the amount of This judg- 


27,000 dollars which he claimed to be due ; and that 
ſaid commiſſioners diſallowed and rejected his ſaid 


whereas ſaid commiſſioners ought to have allowed it: 
and faid court of probate had accepted their ſaid re- 
port. 

The appellees plead in abatement of ſaid appeal 
That by law no appeal would lie in ſuch caſe, that 
the determination of commiſſioners, upon the claims 
of the creditors was final and concluſive upon the 
creditors, and neither the judge of probate nor this 
court, had power to judge after them where they had 
diſallowed a claim of this nature, merely on the ground 
of their having misjudged. | 


The appellant demurred to the plea in abatement— 
and judgment, that the plea was ſufhcient. 


By the court The ſtatute entitled an act for the 
equal diviſion and diſtribution of inſolvent eſtates, 
after preſcribing the mode of - proceeding, that com- 
miſſioners ſhall be appointed, and how they are to pro- 
ceed and make their report of the claims allowed 
by them to the ſeveral creditors, to the court of pro- 
bate, has this proviſo annexed to the 3d ſeCtion in ſaid 
act, « Provided always, that notwithitanding the re- 
« port of any ſuch commiſſioners or allowance there- 
« of made by the court of probate, it ſhall and may be 
« lawful to and for the executors or adminiſtrators 
tc aforeſaid to conteſt the proof of any debt at com- 
„% mon law.” 


And in the 6th ſection it is enacted, “ That what- 
« ſoever creditor ſhall not make out his or her claim 
with ſuch commiſſioners before the full expiration 
« of the time ſet and limited for that purpoſe as afore- 


« ſaid, ſuch creditor ſhall forever after be debarred of 


i his or her debt; unleſs he or ſhe can ſhew or find 


ment was rever- 
ſed by the ſu · 

! ad preme court of 
claim unjuſtly and made their report without it ; errors. 
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te ſome other or further eſtate of the deceaſed not be. 
ce fore diſcovered, and put into the inventory.” 


The ſimple queſtion in this caſe is, whether by the 
ſtatute, the report of commiſſioners on an inſolvent 
eſtate, is not final and concluſive upon creditors, as 
to their claims, ſo that neither the court of probate 
nor this court have any authority to reviſe and correct 
their doings in caſes wherein they have diſallowed the 
claim of a creditor, merely upon the ground that they 
have misjudged upon the evidence. 


The ſtatute explicitly gives liberty to the execu- 
tor, &c. to conteſt the debts, notwithſtanding they 
have been allowed by the commiſſioners. And as ex- 
plicitly declares that every creditor who does not 
make out his claim before the commiſhoners, &c. 
ſhall be forever after debarred of his debt, unleſs, 
&c. It ſcems, as though there could be no room for 
a doubt on this point; a law cannot be made more 
explicit, —but.cou'd there ariſe a doubt on the point, 
the repeated deciſions of this court and the length of 
time they have been acquieſced in, has rendered it as 
fixed and ſettled a point of law, in the opinion of the 
court, as any in the whole circle of our juriſprudence. 
Vide the caſe Phelps vs. Edwards, adminiſtrator on 
the confiſcated eſtate of B. Arnold, 1 vol. Root's Re- 
ports, 96; and Mary Williams, adminiſtrator of Na- 
than Whiting vs. Executors of Thomas Darling, Eſq. 
1 vol. Root's Reports, 356. 


This judgment of the ſuperior court was reverſed 
by the ſupreme cou:t of errors, in June A. D. 1796, 
(after ſtating the caſe) for the following reaſons, viz. 
The queſtion in this caſe, is not whether the preſent 
plaintiff ſtated to the ſuperior court ſufficient reaſons 
for the reverſal of the decree of the court of probate, 
but merely whether an appeal lay from that decree. 
The ſuperior court by abating the appeal have deter- 
mined that it did not. Whether an appeal lies in any 
ſuppoſed caſe, is one queſtion, and whether the appel- 
lant can take any benefit of the appeal is another queſ- 
tion. The court will not therefore on diſcovering 


— 
my -@, ,q, = — — oo, , . ct i EX = _ cc ix ac .o ti: .it 


MARCH TERM, A. D. 1796. 


that the appellant has brought before them an idle 
appeal, without any good cauſe, abate the appeal, 
where the law clearly admits it. That an appeal lies 
to the ſuperior court from every judgment, ſentence, 
decree, determination, denial or order, of a court of 
probate, cannot admit of a queſtion. 'The only queſ- 
tion then is, whether there was in fact any judgment, 
ſentence, decree, determination, denial or order of the 
court of probate, upon which this appeal is grounded ? 
That there was what is called a ſentence or decree of 
{aid court of probate, accepting the report of com- 
miſhoners is averred, and appears by the whole record, 
and is not denied; but ſtill, if the court of probate 
had no authority to paſs a decree, allowing or diſal- 
lowing the report of the commiſſioners, then there is 
nodecree in the caſe. The only point in the queſtion 
then is, whether the court of probate has authority 
to paſs any decree or ſentence allowing or diſallowing 
the report of commiſhoners ? That the court of pro- 
bate has this power may be clearly inferred, from the 
ſtatute concerning equal diviſion and diſtribution of 
inſolvent eſtates 3 which provides, that notwithſtand- 
ing the report of commiſſioners, or allowances there- 
of made by the court of probate, it ſhall and may be 
awful to and for the executors or adminiſtrators, to 
conteſt the proof of any debt at the common law. 
The words « or allowances thereof made by the court 
of probate,” if they do not expreſsly create an autho- 
nty in the courts of probate to allow or diſallow, either 
totally or partially, a report of commiſſioners, yet 
they clearly imply, that the legiſlature underſtood 
they had ſuch power, if not by the expreſs words of 
the ſtatute, at leaſt by implication, by reaſon and na- 
ture of the caſe ;z for otherwiſe, the words can have 
no meaning at all. But it is a good rule in interpret- 
ing ſtatutes to give them ſuch a conſtruction that eve- 
ry ſentence and word may have, if poſſible, a conſiſt- 
ent meaning, becauſe the legiſlature are not ſuppoſed 
o ſpeak abſurdly or inconſiſtently. Indeed if this in- 
erence is contrary to other expreſs proviſions of the 
ſatute, it muſt be given up. The ſtatute generally 
provides, that the commiſtonevs, being ſworn, and 
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following certain directions preſcribed in the ſtatute, 
or given by the judge of probate, ſhall receive and ex. 
amine all claims; and at the end of the time limited, 
{hall make report, and preſent a liſt of claims to the 
judge—that if on report made, the eſtate appears to 
be inſolvent, it ſhall be ſold, under certain reſtrictions, 
and the avails applied, after charges and privileged 
debts are ſatisfied, to pay the creditors contained in 
the report, in proportion ; and that all creditors who 
{hall not make out their claims with the commiſſioners 
before the limited time expires, ſhall be forever de. 
barred. Now it will be admitted that it is the exclu- 
five province of commiſſioners to allow or diſallow the 
claims againſt an inſolvent eſtate, except in the caſe 
excepted, that no other forum is competent to this, 
and that their doings are regularly concluſive ; but 
ſtill their doings may and mult be ſet aſide, for certain 
cauſes. If the commiſſioners are intereſted, if they 
have neglected to give proper notice of the times and 


places of their meetings—if they have been corrupt- 


ed, if they have not given the concerned a fair and im- 
partial hearing, their doings ought to be ſet aſide, 
and a new commiſſion iſſued. It will on all hands be 
agreed, that a remedy muſt be had in ſuch caſes as 
theſe, by thoſe who are affected, whether they be 
heirs, executors, adminiſtrators or creditors, and et- 
ting aſide the doings of the commiſſioners, ſeems to 
be the proper and only remedy ſuited to the caſe : 
to turn the aggrieved over to the courts of common 
law for a remedy in theſe caſes, while the judge of 
probate is to regard the report of the commiſſioners 
and to proceed upon it as good, would be abſurd in 
the extreme ; becauſe it would be to create ſeveral 
juriſdictions with powers ſubverſive of each other: 
and a legal ſettlement of an inſolvent eſtate in a count 
of probate, could have no operation or effect at all to 
conclude any one concerned; and would amount 194 
total repeal of the ſtatute in all caſes like thoſe above 
{uppoſed. 


From the reaſon and nature of the caſe then, the 
court of probate muſt have power to diſallow a repori 
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of commiſſioners, where ſuch exceptions can be made 
againſt it, for otherwiſe the eſtates can never be ſet- 
tled according to the proviſions of the ſtatute ; and 
when diſallowed, the proceedings under the commiſ- 
fion will be conſidered as a nullity, and the ſtatute of 
limitations will not attach upon thoſe who haye not ex- 
hibited their claims. But if the courts of probate 
have power to diſallow reports of commiſſioners for 
ſuch reaſons, then it will follow thatthey have a rightto 
allow them, if upon enquiry no good and valid > ng 
tion appears againſt them; the one ſeems neceſſarily 
to involve the other, and if they have power in any 
caſe to paſs a decree, allowing or diſallowing the re- 
port of commiſſioners, it will follow that they have 
in all caſes ; and if they misjudge, the remedy is by 
appeal. 


Nathaniel Chancey werſ. Ambroſe Strong. 


CTION of indebitatus aſſumpſit for the rents A writ direc: 
A and improvements of certain lands belonging ed by the au- 
to the plaintiff's wife, of which the plaintiff was ſeiſed 22 fn 
in her right, and of which the defendant had the uſe feent perſun t 


a ſerent perſon to 
and improvement from the 6th of February A. D. ſerve, may not 


1788, to October A. D. 1794. be altered by 


the party, ſo as 
This writ was firſt dated in October A. D. 1794, ta make a dif- 


and made returnable to the county court, to be holden +1 ent writ. of 
at New London, on the 4th Tueſday of November A. The huſband 


D. 1794, and directed by the aſſiſtant who ſigned it is entitled to 
to John Gilbert, of Hebron, an indifferent perſon, to che "15 pres 
ſerve—but as ſaid writ did not get ſerved for Novem- Nite, Hands“ 
ber court, the plaintiff altered * date of the ſame to 

the 31ſt of March A. D. 1795, and made it returna- 

ble to the county court, to be holden in June A. D. 

1795 3 ſaid writ was ſerved and returned by ſaid 

John Gilbert, without any new direction by the aſſiſt- 

ant who ſigned it. 


The defendant plead in abatement, the aboveſaid 
ſtate of facts, and averred that the authority ſigning 
laid writ did not on ſaid 3 1ſt of March, nor at any 
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other time, direct this writ to the ſaid John Gilbert, 
as an indifferent perſon to ſerve—2d, That the plain. 
tiff's wife ought to have been joined in this ſuit. - 


The plaintiff demurred to the plea. And judg- 


. ment—'That the plea in abatement, as to the firſt ex- 


When a de- 
fendant recov- 
ers judgment 
for his coſt, he 
has no right to 
appeal from the 
judgment, 


ception, was ſufficient ; and as to the ſecond inſufſi- 
cient. 


By the court—The authority might have good cauſe 
for directing the writ to an indifferent perſon, when 
he made the direction, and none for doing it on the 
the 31ſt of March, when it was dated the ſecond time. 
Beſides, this writ was never directed to ſaid Gilbert to 
ſerve by the authority who ſigned it. As to the ſecond 


exception, this action would go to the executors of 


the huſband, and not ſurvive to the wife—the huſ- 
band being entitled by force of the marriage to the 
rents and profits of the wife's land, during the cover- 
ture, he hath right to maintain an aCtion in his own 
name to recover them. | | 


Raymond ver/. Barker. 


CTION of treſpaſs, brought before a juſtice. 

The defendant pleaded title to the land—and 
e juſtice took a bond and certified the cauſe to the 
county court, 


The plaintiff demurred to the plea of title. And 


judgment—'That the plea was ſufficient, and for the 
defendant to recover his coſt. 


The defendant appealed to the ſuperior court; and 
now the plea was traverſed, and upon the declaration 
and pleadings being read to the jury, who were em- 
pannelled to try ſaid cauſe, the court diſcovered that 
there was no appeal taken but by the defendant, who 
recovered judgment in his favor in the county court, 
and could not be aggrieved by the judgment ; and ſo 
had no right to appeal. And thereupon the court or- 
dered the cauſe to be diſmiſſed, becauſe it was not re- 
gularly in this court. 
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Campbel verſ. Crandal. 


CTION, declaring that the defendant being A conſerva- 
conſervator to Timothy Badcock, an impotent tor is liable up- 
rſon; in and by a certain writing or agreement, krone. "via 

dated the 3d day of April A. D. 1793, let to the — 
plaintiff for one year, a certain farm belonging to ſaid his appoint- 
Timothy, for which the plaintiff was to pay what it ment, _— 
ſhould be reaſonably worth, in keeping and ſupport- h iz 
ing the ſaid Timothy and his wife. The worth of the remedy againſt 
rents of ſaid farm and of the keeping and ſupporting the eſtate of 
ſaid Timothy and his wife was to be determined by ce 
Joſhua Badcock and Charles Crandal; and in caſe . 


they could not agree, they were to chuſe a third man. 


That the plaintiff entered into poſſeſſion of ſaid 
farm, and improved it one year; and alſo took and 
ſupported ſaid Timothy and his wife during ſaid year; 
and faid Joſhua Badcock and Charles Crandal not 
agreeing in opinion, they choſe D. Deniſon for a : 
third man. And they adjudged and awarded that 
the rents of ſaid farm were worth £24, and the keep- 
ing of ſaid Timothy and wife, was worth £ 46-16, 


and thereupon awarded the defendant to pay the 


plaintiff, for keeping ſaid Timothy and wife over the 
rents of ſaid farm, {22-16 ; and the defendant there- 
upon became liable to pay the plaintiff ſaid ſum, and 
in conſideration thereof aſſumed and promiſed. 


The defendant plead that he did not aſſume, &c. 
Iſue to the court. The court found that the defend- 
ant did aſſume and promiſe, and gave judgment for 
the plaintiff to recover. 


The objection made to the plaintiff's recovering, 
was that before the expiration of ſaid year, the de- 
fendant was put out from being conſervator of ſaid 


Timothy, and another was appointed his conſervator 


by the county court; and that judgment ought not 
to be againſt the defendant to recover it out of his 
own eſtate. 
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In an action 
of indebitatus 
aſſumpſit for 
the rents and 
profits of land, 
the defendant 
may give in ev- 
idence, that the 
title is in ano- 
ther perſon to 
whom he is ac- 
countable for 
the rents, &c. 


NEW-LONDON COUNTY, 
By the court—This aCtion is upon the ground of 


an expreſs agreement in writing, entered into by the 


| defendant, when he was conſervator; and he is hol. 


den to ſee it executed, and his remedy will be againſt 
the eſtate of ſaid Timothy Badcock, in the hands of his 


preſent conſervator. 


City of New. London verſ. Emerſon. 


of October A. D. 1792, plaintiffs were 
e lawful owners, and well entitled to the uſe and 
occupation of a certain lot of land, fituate in ſaid ei- 
ty, bounded and deſcribed in the declaration; which 
land at the ſpecial inſtance of the defendant, the plain- 
tiffs ſuffered and permitted him to uſe, occupy and 
improve, for the purpoſe of keeping a houſe and ſhop, 
by him erected thereon, until the 8th of October, 
1794; and that the defendant did actually occupy 
and improve the faid land during ſaid term, and that 
the uſe and occupation of ſaid land during ſaid term 
was well worth (30; and the defendant by means of 
the premiſes on the 8th of October A. D. 1794, be- 
came juſtly indebted and in law liable to pay the plain- 
tiffs ſaid ſum, and in conſideration thereof did aſſume 
and promiſe. 


Plea—non aſſumpſit. Iſſue to the jury. 


The facts in the caſe were—in A. D. 1785, the 
city of New-London paſſed a vote, or bye-law, to 
lay out theſe lands with about three-quarters of an 
acre lying in common in the city, for a highway; and 
no notice was given to the proprietors of the town, of 
this vote. No actual laying out ever took place by 
the mayor, aldermen, &c. agreeably to the act of 
incorporation, nor any damages aſſeſſed to any perſon. 


CTION of the caſe, omg. + that on the 8th 
A e 
t 


In the ſame year, one Nevins applied to the ci 
and obtained liberty of them to erect a dwelling-houſe 
and ſhop on ſaid land ; and to enjoy it ſeven years, at 
a ground rent of {4 per annum. Nevins ſoon after 
ſold his right to the defendant, who had a leaſe from 
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the plaintiffs of ſaid piece of land for ſeven years, 
and to continue his houſe and ſhop upon it, at the rent 
of (4 per annum; which rent the defendant paid. 
At the expiration of ſaid leaſe, he applied to the com- 
mittee of ſaid city for a renewal of his leaſe, at the 
ſame rent, and ſaid committee reported in his favor 
which report the city accepted, and the matter lay 
along and no leaſe was after applied for or given. 
And the defendant had had the occupation from Oc- 
tober, 1792, to October, 1794, and ever ſince, and 
had refuſed to pay the rents; and upon this, the 
plaintiffs ſuppoſed they ought to recover. 


The defendant ſet up a title to ſaid land upon 
which the buildings were erected under the proprie- 
tors of the town of New-London, and offered this 
title in evidence. This was objected againſt by the 
plaintiffs, as being inadmiſſible ; for by the defend- 
ant's taking a leaſe of the plaintiffs for ſeven years, 
and holding under them, and paying them rent, and 
afterwards applying for a renewal of his leaſe, he 
muſt be eſtopped to ſay or to prove, that the plaintiffs 
had no title, 


By the court This is an equitable action, ground- 
ed upon the plaintiffs' right and title to the uſe and 
improvement of this piece of land. The defendant 
having heretofore accepted a leaſe from the plaintiffs, 
and paid them rent for it, has made the plaintiffs no 
title ; nor would it be an eſtoppel in an action of 
ejectment brought for the land, or of treſpaſs for con- 
tinuing on the land after the leaſe expired—and in 
this action brought for the uſe and occupation of ſaid 
land the defendant is not eſtopped from ſaying that 
the plaintiffs have no title—for if he can ſhew, as 
certainly he may be permitted to do, that not the 
plaintiffs but ſome other perſon hath the right; 
it goes directly to the point of the action. The evi- 
dence was admitted. 3 Durn. 438. And the de- 
tendant produced a record of a vote of the town of 
New-London, paſſed in,A. D. 1659, that the point 
of land by the great river, which lies before the lot, 
that is now Amos Richardſon's ſhould be for a forti- 
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fication, and that this was a part of ſaid point; and 
that ſaid point for many years was uſed for a fortifica. 
tion; and had long ſince been diſuſed for that pur. 
poſe and was proprietors' land; and the defendant 
having purchaſed by deed of ſundry proprietors their 
common rights and had this piece of land ſurveyed 
and laid out to him, on thoſe rights, by the proprie- 
tors' committee, on the 27th of January 1794, and 
duly recorded. As the jury returned into court with 
their verdict, the plaintiffs withdrew their action. 


— CC) — 


M dg dbu, July Term, A. D. 1796. 
Dorothy Smith ver/. John Ward. 


CTION of ejectment, brought for ſixteen acres 


OP —_— of land, deſcribed in the declaration. 

porn eee Plea—No wrong or diſſeiſin. Iſſue to the jury. 
the juſtice who . . p 

ac” g. age, In this caſe it was admitted by the defendant, that 


knowledgment he was in poſſeſſion, and that the title was once in the 
of a deed, by plaintiff z but that ſhe with her late huſband Jeſſe 
8 alibi Smith, had conveyed it to him by a deed, duly execut- 
© brantor. ed and acknowledged before juſtice Catling, and certi- 
fied by him prior to the date and impetration of the 

plaintiff's writ. 


The plaintiff denied that ſhe ever acknowledged ſaid 
deed, and declared that the juſtice's certificate of her 
having acknowledged ſaid deed was falſe—and offer- 
ed evidence to prove an alibi, that ſhe was in another 
place at the time ſaid certificate bears date. 


This the defendant objected againſt, becauſe the ac- 
knowledgment of a deed was eſſential to its validity, 
and the law had authoriſed the juſtice to take the ac- 
knowledgment, and had made his official certificate the 
evidence of the fact, and it may not be encountered 
with parol proof any more than the certificate of the 
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clerk of this court. The evidence was admitted to 
prove an alibi, Judge Root diſſented from the opi- 
nion of the court in admitting this teſtimony; he 
thought it would endanger titles to real property, and 
be a withdrawing from an officer of the public, that 
confidence which the law had repoſed in him for the 
general ſafety. Had it been alledged that a fraud had 
been praCtiſed upon the juſtice, and one perſon had 

onated another, this would be clearly admiſſible ; 
for this would not falſify the certificate by impeaching 
the juſtice, but would defeat its force, by proving a 
fraud practiſed by others, as where a judgment is ob- 
tained by impoſition and fraud. 


» hs 


LN A. oe 


Chapman verſ. Brainard, &c. 


AN ION on bond, for { 500, dated the 8th of , :udement 


November A. D. 1 785. in an action on 


: | * book no bar to 
Plea in bar— that ſaid bond had a condition annex- an action on 


ed to it, viz. That if the ſaid Brainard ſhould collect bond. 
the exciſe in the town of Haddam, of which he was 
appointed a deputy collector by ſaid Chapman; and 

Wo ſhould pay it over to ſaid Chapman, who was a depu- 

he ty collector for the county of Middleſex, or to his 

0 lawful ſucceſſor; and ſhould truly account for the 

lame according to the laws of this ſtate ; then ſaid 

th bond was to be void. 


the And the defendants ſaid, that ſaid Chapman inſti- 
tuted a ſuit on book againſt ſaid Brainard to the coun- 
ped ty court holden at Haddam, on the firſt Tueſday of 
her April A. D. 1791, by writ dated the 22d of 
March A. D. 1791, demanding £100 damages 3 
her which aCtion was appealed to the ſuperior court, hol- 
den at Middletown on the laſt Tueſday of July A. D. 
1791, and the plaintiff finding that he had miſcon- 


res 


aC- ceived his action, and that he could not bring in any 
ity, lum which the ſaid Brainard had collected for exciſe ; 
ac- it was agreed between ſaid Chapman and ſaid Brain- 
the ard, that ſaid Chapman ſhould charge in his account 
red all ſums which he claimed that ſaid Brainard had col- 


the lected, and ſaid Prainard would not object to the pro- 
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priety of the charges, but only to the juſtice of them , 
and purſuant to ſaid agreement, ſaid Chapman char. 

ed on book all claims and demands for exciſe, which 
be might or could have made by the condition of ſaid 
bond, and the ſame were conſidered and adjudicated 
upon by the ſuperior court; and ſaid ſuperior court 
gave judgment that the defendant owed the plaintiff 
nothing, but that the plaintiff was in arrear to the 
defendant £ 1-10—and thereupon that all ſaid claims 
had been once conſidered and adjudged, and the de. 
fendants ought. not to be further called in queſtion 
for them. 


The plaintiff replied, and admitted the bond had 
ſuch a condition alſo admitted the action by book, 
and judgment thereon ; yet he ſaid that faid deputy 
was appointed a collector of the exciſe, in Augult 
A. D. 1785, and continued to act as ſuch until Jan- 
uary A. D. 1789; and made return to the plaintiff 
of the following ſums by him collected viz. before 
October, 1785, {21-19-10 before July A. D. 1786, 

43-19-1I 3 before January, 1787, £17-17-3 ; b& 
ore July, 1787, F, 24-3-33 before January, 1780, 
$19-13'3 3 before July, 1788, {17-11-4 3 before 

anuary, 1789, (22-5- 10, as and for the whole which 


He had collected. And the plaintiff ſaid that fac 


ſums were not the whole which the defendant had col 
lected; for that he had collected of James Knowles 
8-10-6, of John Kelley £ 4-16-10, of James Child 
5-4-5» of Uriah Kelſey £ 54-3 3 all which ſums 
were ſecured to be paid before April A. D. 179%, 
and were not included in ſaid return, which ſums bad 
never been paid or accounted for by ſaid Brainard. 


The defendants rejoined that the ſum of {8-10-6, 
collected of J. Knowles, was omitted in ſaid return 
by miſtake ; and before ſaid Brainard diſcovered it, the 
plaintiff had moved to Lebanon; and before the im- 
petration of the plaintiff's writ, he ſettled ſaid ac- 
counts with the-comptroller and paid the money tv 
Andrew Kingſbury, Eſq. treaſurer ; and at Lebanon 
he tendered to the plaintiff fix ſhillings which was 
his commiſſion on ſaid ſum, and now offered the ſame 


* 


iff 
he 
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in court; and averred that the ſums alledged to be 
collected of Kelly, Childs, and Kelſy, he collected 
as deputy to Jonathan Bull, Eſq. in 1784, before his 
appointment by the plaintiff, and traverſed his hav- 
ing collected them under the plaintiff, as his deputy. 


The plaintiff ſurrejoined—and joined the traverſe, 


and afhrmed that the defendant collected ſaid exciſe 
of Kelly, Child and Kelſy, as his deputy—and de- 
murred to the reſt of the defendant's rejoinder—and 
judgment that the defendant's rejoinder was inſuf- 
hcient. | 


By the court—The judgment in the book debt ac- 
tion, if any bar at all, mult be conſidered as a bar in 
one or the other of theſe two ways either as a judg- 
ment in an action for the ſame cauſe, matter and 
thing—or as a ſatisfaction by the accord and agree- 
ment of the parties. As to the firſt, nothing can be 
clearer than that a judgment in an action of book 
debt is no bar to an action on bond. As to the ſec- 
ond, it does not appear that there was any fatisfac- 
tion; for the judgment was the other way, in favor of 
the defendant. As to the payment made to the treaſ- 
urer, if the payment was ſo made as to exonerate the 
plaintiff in his account ſo much, it will go in mitiga- 
tion of damages; but it is not a performance of the 
condition of the bond. 


Savage verſ. White. 
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CTION of treſpaſs, for breaking and entering The agree- 


a certain cloſe of the plaintiff's —demanding e 


4 damages; brought before a juſtice of the peace. error, but can- 


not alter a po- 


The defendant plead that he was not guilty—and give ſtatute 


judgment thereon. 


and make a 


| | cauſe appeala- 
The defendant appealed the cauſe to the county ble which by 


court, and from thence on the ſame plea ſaid cauſe was * is not 
appealed to the ſuperior court; and ifſue cloſed to the“ 


jury. 
eee 
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Recruiting 
officers have 
no right to en- 
liſt indented 
ſervants and 
apprentices in- 
to the army 
without the 
conſent of their 
maſters. 
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The jury were empanneled, and the declaration and 
pleadings read ; by - which the court diſcovered that 
the cauſe was not appealable, and ordered it to be 
eraſed from the docket. 


The parties agreed, if permitted by the court, that 
the defendant ſhould alter his plea, and ſet up his title. 


By the court —This will not help the matter, for 
the cauſe was not appealable in the county court, and 
this cannot make it ſo ; and though the agreement 
of parties in ſome caſes will take away error, yet it 
cannot alter a poſitive ſtatute. 


Merriman verſ. Biſſel. 


of January A. D. 1794, one William Fiſher, 
was the plaintiff's ſervant, bound to him by indenture 
until he ſhould arrive to full age, which would have 
been on the iſt of Sept. A. D. 1796; and that he was 
entitled to his ſervice as an apprentice until that time. 


That the defendant not ignorant of the premiſes, 
but contriving to defraud the plaintiff and to deprive 
him wholly of the ſervice of his ſervant aforeſaid, did 
at ſaid Middletown, on ſaid iſt day of January, entice 
and procure the ſaid William to depart and leave the 
ſervice of the plaintiff, wholly againſt his mind and 
will; and on the 1it day of February A. D. 1794, 
the plaintiff applied to the defendant for his ſaid ſer- 
vant, ſhewed him the indentures by which he was en- 


A CTION of the caſe, declaring that on the iſt 


titled to his ſervice, and demanded of him his ſaid ſer- 


vant; but the defendant refuſed to let the plaintiff have 
his ſaid ſervant ; and from ſaid iſt of January to this 


time, had continued him in the ſervice of the de- 0 
fendant. And to prevent the plaintiff from taking 


his ſaid ſervant, the defendant ſecreted him, and had 
ſent him to parts unknown to the plaintiff, whereby 
the plaintiff had wholly loſt his ſervice, 


Plea in bar—That the defendant was an enſign in 
the ſervice of the United States; that he was appoint- 
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ed to the recruiting ſervice in the ſtate of Connecti- 
cut, with inſtructions from the department of war, 


dated 1oth July A. D. 1793, recites them, in which 


it was required that every recruit ſhould be above eigh- 
teen and under forty-five years of age: — That while 
the defendant was upon ſaid recruiting ſervice at 
Middletown, the ſaid William being above eighteen 
years of age and under forty-five, and every other 
way qualified according to ſaid inſtructions, _— 


to the defendant to enliſt as a ſoldier into the ſervice 


of the United States, and the defendant finding him 
to be a ſuitable perſon for the purpoſe did on the 25th 
of January A. D. 1794, enliſt him into the army of 
the United States to ſerve for the term of three years; 
and recites his enliſtment ; alſo the oath and certifi- 
cate, dated the iſt of February A. D. 1794—and that 
ſaid William thereupon received his bounty and 
clothes; and was holden as a ſoldier to ſerve in the 
army of the United States, and was under the or- 
ders of the defendant at ſaid Middletown, until ſome 
time in the month of March 1794, when he proceed- 
ed to the ſtate of New-Jerſey by order of the defend- 
ant in his way to join the army north-weſt of the river 
Ohio—and ſaid William having joined ſaid army, 
was now a private ſoldier, in the army under the 
authority of the United States; and the plaintiff 
ought to be barred without that, that the defendant 
had procured ſaid William to leave the ſervice of the 
plaintiff, or had retained ſaid William in his ſervice, 
or had ſent him to parts unknown to the plaintiff in 
any other way or manner, than was herein before 
ſtated in the defendant's plea in bar. 


To this plea a demurrer was given. This cauſe 
was continued to adviſe—and at December ſuperior 
court A. D. 1796, judgment was rendered, that the 
defendant's plea in bar was inſufficient—and for the 
plaintiff to recover damages up to the time of the 
date of his writ for the loſs of his apprentice's ſer- 
vice, | 


In this caſe two queſtions were made iſt, Whe- 
ther officers, recruiting for the army, had right by 
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law, to enliſt indented ſervants and apprentices, un- 
der age, without the conſent of their maſters ?—29, 
Whether, if in caſe they did enliſt indented ſervants 
and apprentices, they were liable to an action in fa. 
vor of the maſter to recover damages for the loſs of 
ſervice ? | 


By the court—There is no law that will juſtify 
recruiting officers, enliſting indented ſervants and a 
prentices under age, into the army, without their maſ- 
ter's conſent. The defendant being a recruiting offi- 
cer, and acting for the public ſervice, having the line 
of his duty marked out before him, like other public 
officers, acted at his peril, and muſt be anſwerable 
for damages cauſed by any miſconduct of his. His 
being a public officer, cannot excuſe or juſtify his 
violating the private rights of a citizen. 


Danford Clark ver. John Ely. 


When the CTION on a bail bond, given for the appear- 
er e 4 ance of William Worthington, before the 
n county court holden at Hartford, on the firſt Tueſday 
tion on a bail of November A. D. 1792, and anſwering to an ac- 
eder court tion brought by Stephen Cheſter, Eſq. againſt him— 
ppt ov. laid bond dated the 14th of June A. D. 1792—writ 
the diy on dated 17th day of January, 1794. 

— — Plea in bar That ſaid action was adjourned to the 


ally entered up. adjourned county court holden at ſaid Hartford on the 
eee 3d Tueſday of January A. D. 1793, which was the 
Hatute of limit- IS th day of ſaid month, and judgment was then ren- 
ation are ca- dered upon the default of ſaid Worthington's appear- 
tendar months. ing And that more than twelve months had elapſed 
from the time of ſaid judgment, to the date and im- 

petration of the plaintiff's writ ; and by the ſtatute in 

| ſuch caſe made and provided, the plaintiff ought to be 


barred. 


The plaintiff replied, that ſaid action was continu- 
ed in ſaid January county court until the 24th day of 
aid January, and then, and not before, judgmen: 
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was entered up againſt ſaid Worthington in ſaid ac- 
tion upon default. | 


The defendant traverſed the reply of the plaintiff—- 
And the parties joined iſſue to the court. | 


A queſtion was made whether any evidence might 
be admitted to prove the day on which the judgment 
was rendered, beſides the record. 


By the court—Other evidence may be admitted to 
prove a fact which is not contrary to the record; this 
record is only of the day on which the court met. 
The plaintiff's writ was ſerved on the 21ſt of January 


A. D. 1793, and it appeared by a caſt made upon 


the note, and by the ſum in the judgment, that inter- 
eſt was computed up to the 24th of January, and the 
execution was granted on the 25th of January. 


In the caſe of Allen vs. Cook, determined at New- 
Haven, February A. D. 1773, upon a writ of error, 
dated the 27th January A. D. 1773. Cook plead in 
bar, the ſtatute of limitation. The clerk of the court 
certified the day of the court on which the judgment 
was entered up ; which was more than three years, 
and the plaintiff was barred. In this cafe, the court 
found that ſaid action was continued in ſaid adjourn- 
ed court and judgment rendered on the 24th of Jan- 
wry A. D. 1794, and for the plaintiff to recover. 
The court alſo determined that twelve months, men- 
tioned in the ſtatute, were calendar months. 


George Roberts verſ. The State Treaſurer. 


RIT of error to reverſe a judgment of the 


the defendant ; for that he ſaid George Roberts, 
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No miniſter 


county court upon an information againſt has right to 
marry but ſuch 


as are ordained 


not being a magiſtrate or juſtice of the peace, minifters, and 
nor ordained miniſter of the goſpel, ſettled in any ſettled in the 


church or ſociety within the county of Middle- 
(ex; did at Haddam in ſaid county, on the iſt of 


David Wilcox and Huldah Porter, both of ſaid Had- 


work of the 
mifiſty in ſome 
a l 6 place ia the 
cember A. D. 1793, join together in marriage ſtate. 
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dam, contrary to the ſtatute in ſuch caſe made and 
provided. 


The defendant plead in bar, that at the time of 
ſaid tranſaction, he was an elder and deacon duly ap- 
pointed and ordained at Tolland, on the 14th of Au- 
guſt A. D. 1793, according to the rules and orders of 
the methodiſt epiſcopal church; and had right to 
perform divine ſervice, adminiſter the ſacraments, and 
to celebrate marriages— That he had by the biſhop, 
&c. committed to Tis care and charge the metho- 
diſt epiſcopal church in Haddam, and the church 
in Middletown in ſaid county of Middleſex ; alſo 
the church in Derby and Watertown in the coun- 
ty of New-Haven, 2 the ſpace of one year; that 
he reſided one half of the time at ſaid Haddam and 
one half at ſaid Middletown ; that he was dwelling at 
ſaid Haddam, in the execution of his charge aforeſaid 
at the time he married ſaid couple. 


The attorney for the ſtate demurred to the plea in 
bar, and judgment that the plea in bar was inſuffi- 
cient—and that the defendant ſaid George Roberts 
forfeit and pay the ſum of £20 and the colt. 


Error aſſigned was—that judgment ought to have 
been that ſaid plea was ſufficient. 


Plea—nothing erroneous. 


This cauſe was continued to adviſe—and at De- 
cember ſuperior court, A. D. 1796, the judgment of 
the county court was afhrmed. 


By the court—The regular and orderly celebra- 
tion of marriages is of the higheſt importance to the 
public. It is clear that the defendant was not ſuch 
an ordained miniſter, ſettled in the work of the min- 
iſtry, at Haddam, or indeed, at any place within tais 
{tate, as the ſtatute contemplates and deſcribes— 


he therefore had no right or authority by law to 


Marry. 


NEW-HAVEN COUNTY, &c. 
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Neu- Haven County, July Term, A. D. 1796. 
Dema Clark, a minor, by her guardian Wil- 
liam Law. 


PPEAL from an order of the court of probate. & guardian to 
William Law was appoined her guardian until * e 


Y , : ointed duri 
arrived at the age of twelve years; at which time bw pendeney- 


ſhe had a right herſelf to chooſe a guardian. She ar- of an appea 
rived to that age while this appeal was pending before from probate, 


. 5 has righ 
this court; and ſhe made choice of Parmele to 2 3 


de her guardian, who was appointed by the court of entered as guar- 
wang e and he now exhibited a written motion to dian, and to 


: . have the man- 
ve his name entered on the record, as guardian to agement of tha 


cauſe. 


ſaid Dema in the place of ſaid Law, and to have the 
control of ſaid cauſe. 


By the court—He is the only guardian of the per- 


ſon and the intereſt of ſaid Dema—and the entry was 
made accordingly. 


The Heirs of John Hall, by their mother and 
next friend very. William Hall. 


. of ejectment for three pieces of land, here à af. 


deſcribed in the declaration. ther makes out 
Ae i deeds to his 
Plea—No wrong or diſſeiſin. Iſſue to the jury. ſons of their rei- 
Rive ſharcs 
The defendant admitted himſelf to be in poſſeſſion, N by 
and claimed title to the lands demanded. way of ſettle- 


ment, and de- 
The plaintiffs' title was by a deed from their grand- livers them to 


father, John Hall, to the father, John Hall, jun. in * _ ow 
A. D. 1784, which contained the lands in queſtion. Hd 0 


deliver over to 


The faQts in the caſe were, John Hall the elder, bed to 


in A. D. 1770, gave a deed of ſeventy acres of land on his deceaſe; 
lying on the north ſide of his farm to his ſon Elias a deed after- 

aterwards finding the boundary did not extend ſo far 8 
louth as he expected, ſo as to include certain buil- hype ar hg 
dings, by reaſon of his farms being longer eaſt and fonsbyfraud, of 


velt than he imagined, he gave him another deed of a part of ouc of 


| 
| 
| 
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the ſame land in A. D. 1776, expreſsly forty rods in 


fhares, and im- width, which extended about fix rods further ſouth 


mediately re- 
corded, will no 


t than the firſt deed. He then gave a deed to his ſon 


hold againft the William of ſeventy acres of land, and bounded him 
firſt deed, altho north on ſaid Elias, to run the whole length of the 


not recorded 
until after the 
father's death. 


lot and to extend ſo far fouth as to make ſeven. 
ty acres. In A. D. 1784, he undertook to ſettle his 
eſtate among his children ; his lands he conveyed by 
deeds, and made a will of his perſonal eftate. He 
gave by deed to William ſundry pieces of land ; and 
to John, father of the plaintiffs, he gave the lands in 


- queſtion, with other lands adjoining, and bounded 


him north upon William ; which deeds being duly 
exccuted and acknowledged, he delivered into the 
hands of Eſq. Peck, together with his will, with theſe 
inſtructions ; that after his death they ſhould be de- 
livered to the reſpective grantees to be recorded; the 
grantees all being preſent and aſſented to it. Elias 
Hall and William Hall were bounded upon each 
other, and a diviſion fence had been erected and kept 
up for many years upon the line between them; El 
as ſold his part to Barns ;z and in A. D. 1793, 
John Hall, ſen. having become old and much debllitz- 
ted in body and mind, his ſon William, who lived 
with him, procured it to be repreſented to his father, 
that his farm was a mile and a quarter in length, in- 
ſtead of a mile only, as he had ſuppoſed—That in 
conſequence of that, Elias's deed would not come ſo 
tar ſouth by fix rods as was ſuppoſed, and as he was 
bounded north on Elias, it would carry his ſeventy 
acres further north, and leave out a valuable ſpring of 
water on the ſouth, and ſome of the beſt of the land; 
and that John by means of this, would have a great 
deal more land than was intended by his father. Up- 
on this, ſaid John, ſen. ſent for Eſq. Peck and for ſaid 
deeds John, ſen. took the deeds from Eſq. Peck and 
made out a deed of a ſtrip of land to ſaid William, 
twenty rods wide, running the whole length of the 
farm lying ſouth and adjoining north on faid William's 
ſeventy acres z and which was contained in the deed 
of A. D. 1784 to his ſon John—William's laſt deed 
was dated 21ſt of June A. D. 1793, and was then re- 
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corded. The deed to his ſon John with the other 
deeds, after this, remained until his death; when Eſq. 
Peck delivered them to the reſpective grantees to be 
recorded, 


The defendant claimed the land on the ground that 
his deed was firſt upon record—and that the deed to 
the plaintiffs* father was revoked as to ſaid twenty 


The plaintiffs to obviate this, contended that the 
deed to their father was not revocable, that it was 
made and executed when the grantees were all preſ- 
ent, and by the conſent of all parties—that all ſaid 


deeds were delivered into the hands of ſaid Peck with 


no other condition or reſervation, but only that he 
ſhould hold them, until after the death of the grantor, 
and then deliver them to the grantees. The right to 
have thoſe deeds upon the death of the grantor, was 
an intereſt veſted in the grantees, which neither the 
grantor nor any other could revoke without their con- 
ſent. And the deeds being voluntary conveyances, 
could make no difference in this reſpect, as all were 
ſuch. 1 Vern. 100, Villers vs. Beaumont, and Bale 
vr. Newton, 464. 


zd, That ſaid William knew. of their father's deed 
and that it could not be recorded until after their 
grand-father was dead. It was a fraud in him under 
theſe circumſtances, to get his deed recorded, and 
of which he could not take benefit. Beſides his 
deed is only a voluntary conveyance and doth not 
come within the reaſon of the ſtatute, which was 
to prevent bona fide purchaſers for valuable conſider- 
ation and creditors being defrauded ; and further, that 
their father's deed was recorded within a reaſon- 
able time. 55 

3d, This deed was obtained by fraud and impoſi- 
tion practiſed by William on their grand-father, of 
which he ought never to be permitted to take adyan- 
tage, for the repreſentations made in order to obtain 
t were not true. | 
| D d d 
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may not be a 
commiſſioner 
on an inſolvent 
eſtate. 
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Verdict for the plaintiffs and accepted by the court 
—and for theſe reaſons—1ſt, The grand-father at 
the time he gave the laſt deed to William in A. D. 
1793, was not capable of underſtanding what he did— 
2d, Said deed of the twenty rods, was obtained from 
him by fraud and impoſition practiſed by faid Wil- 
liam—3d, The deed of A. D. 1784, veſted the title 
to theſe lands in the plaintiffs' father to all intents as 
againſt the grantor and all parties privy to the ſame, 
and faid William was with the other heirs privy and 
conſenting to the ſame as a family ſettlement. 


Rufus Fairbanks, one of the executors, legatee 
and creditor of John Albro. 


PPEAL from the acceptance of a report of 
commiſſioners by the court of probate—Becauſe 
t 


ephen Oſborn one of the commiſſioners was a cred- 
itor to ſaid Albro, and had a claim allowed him by 
the commiſſioners of 8/1 1. 


The appellee replied that it was true ſaid ſum was 
allowed by the commiſſioners to ſaid Oſborn, yet he 
ſaid there was due from him to ſaid eſtate the ſum of 
£ 2-8, on a different account. 


The appellant demurred to the reply—and judg- 
ment, that the reaſons for ſetting aſide ſaid report 
were ſufficient ; and that ſaid reply was inſufficient 3 
and the judgment of the court of probate was diſ- 
afhrmed, 


In this caſe it was urged, that the appeal ought to 
have been taken from the order of court, appointing 
ſaid commiſſioners z and the caſe wherein Doctor 
Johnſon took an appeal for the like reaſon, as credi- 
tor to Amos Botsford's eſtate, was referred to, where 
it was ſo determined. But the later precedents are 
the other way. Lyon vs. Lyon, adjudged at Wind- 
ham in A. D. 1795. In that caſe the commiſſioner's 
demand which was allowed was but 4/—and the ap- 
peal was taken from the acceptance of the report; 


- = P Pers 
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and that with the greateſt propriety, for the proof of 
the commiſſioner's being a creditor is the return of 
the commiſhoners—and if he is a creditor he cannot 
be a commiſſioner to judge of the claims of the other 
creditors ; and the return is void. See Barker vs. 
Wales, Root's Reports. 1 vol. 265. 


Chittington verſ. Fowler. 


CTION of the caſe, declaring that on the 28th 
of Auguſt, 1789, at the ſpecial inſtance and 
requeſt of the defendant, the plaintiff let, loaned and 
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An agree- 
ment executed 


on one part, 
not within the 


delivered to the defendant a certain ſtate note, ſigned ſtatute againſt 


by John Lawrence, Eſq. Treaſurer, for the ſum of frauds aud per- 


82-15-9 lawful money, and on intereſt at ſix per 19% 


cent,—the intereſt paid to the iſt of February A. D. 
1789 and the defendant in conſideration of the prem- 
iſes, on ſaid 28th of Auguſt A. D. 1789, on the re- 
ceipt of ſaid note, aſſumed and promiſed the plaintiff 
to return to him 82-1 5- in ſtate notes, of the ſame 
tenor and date, on demand, or pay all damages. 
Writ dated in A. D. 1795. | 


Plea in bar—That the promiſe laid in the declara- 
tion was made more than three years before the date 
and impetration of the plaintiff's writ ; that there 
was no memorandum in writing made of it; and by 
the ſtatute made to prevent frauds and perjuries, the 
plaintiff was barred. The plaintiff demurred to the 
defendant's plea in bar. And judgment—that the 
plea was inſufficient. 


By the court This is a contract executed on one 
part; and the action is laid upon the obligation or 
promiſe that the law implies from the tranſaction. 
The loaning and delivering the ſecurity to the defend- 
ant on his requeſt, raiſes an obligation upon the de- 
fendant to return the ſecurity, or others of the ſame 


kind and value; or to pay the damage, which is the 


value and the intereſt. The ſtatute reſpects parol ex- 
*cutory contracts and agreements which have not been 
iN any part executed. 


* 
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Theodoſius Fowler, Iſaac Brunſon, &c. wer/. 
Alexander Macomb. | 


A party not CTION declaring upon a certain promiſſory 
compellable to writing, executed by John Pintard to the plain. 
———— tiffs, and guaranteed by the defendant; which vri- 
timony. ting and guarantee were in the words following, viz, 

When a de- « No 63. New-York, 22d February, A. D. 1792. 
te che i. On the 8th of Jan. next, I promiſe to receive from 
dence, the jury © Theodoſius Fowler & Co. or order, twenty ſhares 
may aſſeſs the « of national bank-ſtock, and to pay to them or to 
damages provi- « their order for the ſame at the rate of eighty-four 
3 the de. and three-quarters per cent. advance. John Pin- 
fendant by his © tard.” And the defendant on ſaid 22d of Februa- 
plea in bar ry, endorſed on ſaid writing, “ guarantee the with- 
gp erat « in on the part of ſaid John Pintard. Alexander 
ar res — « Macomb.” And that the plaintiffs on ſaid 8th of 
cation may January, and on all parts of ſaid day, at ſaid New- 
2 that — Vork, did offer and tender to ſaid Pintard twenty 
kd ales * ſhares in ſaid national bank, with the neceſſary trans- 
made neceſſary fer thereof, agreeable to ſaid contract, but neither 
to ſubſtantiate the ſaid Pintard, nor any other perſon for him, ap- 
3 — ſenſe peared to receive ſaid ſhares or to pay for them; and 
in the declare. that ſaid Pintard is, and was then, and ever ſince hath 
tion and ſhew been, a bankrupt; of all which, the defendant had 
his right to re- been notified, and requeſted to pay the difference be- 
ws rm tween the going price of ſaid ſhares on ſaid 8th of 
pleading. 2 and the price contracted for, which was 

| about fifty per cent. upon ſaid ſhares ; and that the 
defendant, his guarantee aforeſaid not regarding had 
not kept and performed the ſame, or paid for ſaid 


ſhares. 


The defendant plead in bar, that by an act of Con- 
reſs, the ſtockholders in the bank of the United 
tates were a corporation; and the ſhares in ſaid bank 

aſſignable and transferable according to the rules 
which ſhould be inſtituted and eſtabliſhed by the bye- 
laws and ordinances of the ſame. That by a bye-law 
of ſaid corporation, made and paſſed at Philadelphia 
on the 31ſt of October A. D. 1791, it was ordained 
among other things, that the bank ſhould be open for 
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the tranſacting of buſineſs every day in the year, ex- 
cept Sundays, chriſtmas and the 4th of July, during 
ſuch hours as the board of direQtors ſhould deem advi- 
fable. And it was further ordained, that the board 
of directors be empowered to fix and eſtabliſh requi- 
ite, ſafe and convenient forms for transferring bank 
ſtock; and that ſaid board of direQors did on the 
20th of December A. D. 1791, fix and eſtabliſh, 
that all transfers or ſales of bank ſtock or ſhares in ſaid 
bank, ſhould be made by the proprietors of ſuch ſtock 
or ſhare, in perſon, or by the agent or attorney of 
ſuch proprietor, empowered and authoriſed for that 
purpoſe ; and that transfers or fales ſhould be made 
in the books of ſaid bank, at the place where ſaid 
bank ſhould be kept and holden, and within the hours 
of doing buſineſs at ſaid bank, on any day, Sundays 
chriſtmas and 4th of July excepted. 


And the defendant further plead, that the board of 
directors of ſaid bank did on the 23d of December 
A. D. 1791, deem it adviſable, and did direct, that 
the ſaid bank ſhould be open on all banking days, for 
the tranſacting of buſineſs, from nine o'clock in the 
morning until three o'clock in the afternoon ; and ſaid 
bank ever ſince the 31ſt of October A. D. 1791 had 
been kept and holden in the city of Philadelphia ; and 
that the plaintiffs on ſaid 8th of January, at ſaid city 
of New-York, did offer to deliver to {aid John Pin- 
tard, and did tender to the ſaid John twenty certifi- 
cates from the caſhier of ſaid bank, that the perſons 
reſpeQtively named in ſaid certificates were proprietors 
at the date of ſaid certificates, to the amount of 
twenty ſhares z and did at the ſame time offer and 
tender powers of attorney from the perſons in ſaid 
certificates mentioned, duly executed and acknowled- 
ged, agreeable to the bye-laws of ſaid corporation, 
which did empower the faid John Pintard to trans- 
ſer to himſelf or any other perſon the ſhares in ſaid 
certificates mentioned. And faid Pintard did refuſe 
do accept ſaid certificates and powers; which offering 

and tendering of ſaid certificates and powers to ſaid 
Pintard, on faid 8th of January, in ſaid New-York, 
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was the ſame offering and tendering of ſaid twen 
ſhares to ſaid Pintard on ſaid 8thof Jan. in ſaid N. Yor 
alledged in the plaintiffs' declaration—without that, 
that the plaintiffs on ſaid 8th of January, and on all 
parts of ſaid day at ſaid New-York, offered and ten- 
dered to the ſaid John Pintard twenty ſhares in the 
national bank, with the neceſſary transfer thereof az 
the plaintiffs in their declaration had alledged. 


The plaintiffs replied, and admitted the tender of 
the certificates and power to have been made in Ne. 
York, as the defendant had alledged in his plea, 
Yet they ſaid, that on the 8th day of ſaid January, at 
the city of Philadelphia aforeſaid, ſaid Ifaac Brun. 
ſon for and in behalf of the plaintiffs, at ſaid United 
States bank, and during all the hours of doing buſi- 
neſs on ſaid day, at ſaid bank, offered and tendered 
to the ſaid John Pintard twenty ſhares of ſtock of the 
ſaid bank, in compliance with ſaid contract; and 
then and there during ſaid period held the certificates 
of ſaid ſhares from the caſhier of ſaid bank in his 
hands; and the ſaid ſtock was then and there duly 
entered to his credit in the books of ſaid bank; and 
at the uttermoſt convenient part of ſaid day, and at 
the lateſt time before the bank was cloſed at night on 
ſaid day, the ſaid Iſaac at ſaid bank, offered and ten- 
dered ſaid ſhares to the ſaid John, and neither the ſaid 
John nor any perſon in his behalf appeared to receive 
. faid ſtock or to comply with ſaid contract; which ſaid 
tendering and offering with the ſaid offering and ten- 
dering mentioned in the defendant's plea, was the of- 
fering and tendering mentioned in the plaintiffs' dec- 
hration, without that, that the offering and tendering 
mentioned in the defendant's plea at New-York, was 
the offering and tendering mentioned in the plaintiffs 
declaration. 


The defendant rejoined, that on ſaid 8th of Janu- 
ary, at the United States bank in ſaid Philadelphia 
and during all the hours of doing buſineſs on ſaid day, 
at ſaid bank, the ſaid Iſaac 1 for and in 
behalf of the plaintiffs, did not offer and tender to the 
ſaid John Pintard, twenty ſhares of ſtock of the ſaid 
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bank; and that at the the uttermoſt convenient part 
of ſaid day, and at the lateſt time before the bank 
was cloſed at night on ſaid day, the faid Iſaac did 
not at ſaid bank, offer and tender ſaid twenty ſhares 
to the ſaid Pintard in manner and form, &c. upon 
which, iſſue was cloſed to the jury. | 


The plaintiffs produced. the depoſition of Edward 
Fox, notary public, which was read, and was all the 
evidence produced by the plaintiffs. The defendant 
read a depoſition of ſaid Fox's taken by him, and then 
offered to demur to the evidence, and moved that the 
plaintiffs be ordered to join in the demurrer ; and 
that the jury aſſeſs the damages proviſionally. 


Which demurrer and motion were as follows, viz. 
That the plaintiffs produced in ſupport of ſaid iſſue, 
and gave in evidence, that on ſaid 8th day of Janua- 
y A. D. 1793, Edward Fox, notary public, did go 
with ſaid Iſaac Brunſon, one of the plaintiffs, and at 
the requeſt of ſaid Iſaac, to the bank of the United 
dates in ſaid Philadelphia, in the plea of the defend- 
ant mentioned, and did with the ſaid Iſaac Brunſon, 
inquire at ſaid bank, and of the clerks of the trans- 
ers, for ſaid John Pintard and ſaid Alexander Macomb, 
n order to transfer to them forty ſhares of ſtock of 
the ſaid bank, agreeably to, and in fulfilment of the 
contraCt mentioned in the plaintiffs declaration, and 
of another contract of the ſame tenor and date; and 
that the ſaid Iſaac Brunſon, did then and there offer 
and tender the ſaid forty ſhares, and declared himſelf 
ready to transfer the ſame, to either the ſaid Pintard 
or ſaid Alexander Macomb ; and that the ſaid Iſaac 
remained there, and held in his hands ſaid certificates 
of the ſaid forty ſhares of ſtock ; and that the ſame 
were duly entered to the ſaid Iſaac's credit in the 
books of the ſaid bank; and that neither the ſaid 
john Pintard nor Alexander Macomb, or any perſon 
n their behalf appeared to receive the ſaid ſhares, or 
pay for the ſame ; and that he ſaid Fox, with the 
ad Brunſon waited at the ſaid bank till the ſame was 
ſhut up at night, and thereupon did require that ſaid 
Jurors ſhould find ſaid iſſue for the plaintiffs ; and 
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demur to the evidence; for the following reaſons, 
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the defendant by his counſel, ſaid that faid evidence 
and allegations aforeſaid were not ſufficient in law to 
maintain faid iſſue for the plaintiffs, and to which 
the defendant needed not, nor was he holden to give 
any anſwer for default of ſufficient evidence in that 


behalf—and demanded judgment that the — afore- 
ged. 


And the defendant, by his counſel, alſo moved that 


the plaintiffs be ordered to join the demurrer and that 


the jury proviſionally aſſeſs the damages. 


It was further agreed, that if the court did not or. 
der the plaintiffs to join the demurrer; that verdict 
ſhould be entered for the plaintiffs as though found 
by the jury. 


The court were of opinion that it was not compe- 
tent for the defendant in this caſe in this ſtage of it, to 


viz.—lIt is the province of the court to make the in- 
ferences of law from the facts but inferences of 
facts from the evidence ſtated and admitted, it is the 
province of the jury to make. The iſſue in this caſe 
is ſpecial, that ſaid Iſaac at the bank aforeſaid, on 
ſaid 8th day, did offer and tender ſaid twenty ſhares 
and continued at ſaid bank during all the hours of 
doing buſineſs at ſaid bank on ſaid days, and did at 
the uttermoſt convenient part of ſaid day, and at the 
lateſt time before ſaid bank was cloſed at night of 
ſaid day, offer and tender ſaid twenty ſhares, &c. Now 
whether the ſaid Iſaac offered and tendered ſaid ſhares 
at the lateſt time of ſaid day before ſaid bank was 
cloſed, is a fact, and a very material fact, which the 
jury may infer from the evidence admitted; but the 
court cannot, any more than they can infer a conver- 
5 2 = trover from the evidence of a demand ans 
uſal. F 


Further, the evidence is parol, to which a party 's 
not compellable to join in a demutrer ; and this de- 
murrer, was not offered, until after the defendant 
had given in evidence the depoſition of ſaid Fox on 
his part; whereas the demurrer ought to have been 
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taken to the plaintiffs evidence before the defendant 
had produced any. The jury aſſeſſed the damages at 

and verdict was entered for the plaintiffs in 
words of the iſſue and the defendant moved for 
judgment in his favor, ſaid verdict notwithſtanding; 
for the follow ing reaſons, viz. That by the laws and 
regulations of the bank of the United States, alledg- 
ed and admitted in the defendant's plea, all transfers 
of ſhares of bank ſtock, muſt be made in the books 
at the bank; conſequently all tenders of ſhares muſt 
be made there. That the plaintiff in his declaration 
having alledged a tender made in New-York only ; 
where ſaid ſhares could not be transferred—and the 
defendant in his plea having ſpecially ſet forth, what 
that tender was ; that it was of certificates of twenty 
ſhares with powers of attorney to the ſaid Pintard to 
transfer ſaid ſhares to himſelf, or any other perſon ; 
and then traverſed the tender as alledged in the de- 
claration. The plaintiffs in their reply admitted the 
tender in New-York, to have been made as the de- 
fendant in his plea had ſtated 3 yet that they alſo 
made a tender at faid bank in Philadelphia—and ſet 
it forth z which was denied by the defendant, and 
found to be true by the verdict of the jury. That 
the plaintiffs by their replication could not help out a 
defective declaration, by ſetting up à tender to have 
been made at another place, and this was clearly 4 
departure in pleading. 
For the plaintiffs it was inſiſted, that upon the 
whole record the plaintiffs were entitled to judg- 
ment; and that a plaintiff might aid his declaration 
by his replication, and be no departure. Purther, 
that the tender made in New-York, and admitted by 
the pleadings, was ſufficient to entitle the plaintiffs to 
judgment; for a tender of the certificates to ſaid 
intard, with a power from the proprietors of them 
to transfer them at the bank to himſelf or any other, 
was a ſubſtantial compliance with the contract. This 
caſe was continued to adviſe, and was again argued. 
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For the defendant it was contended that the tender 
could be made only at the bank in Philadelphia. x 
Salk. 622; 3 Salk. 324; 1 Ld. Raymond, 686; 
1 Str. 504, 533, and 579; 2 Str. 777 and 882. 
A tender can be good only where the transfer could be 
made, 7 


Secondly, that the tender at the bank in Philadel. 
hia, ſet forth in the plaintiffs' replication and found 
by the verdict, was a departure from the declaration; 
and did not ſerve to fortify the tender alledged in the 
declaration; and that the departure was fatal upon a 
motion in arreſt. 4 Bacon, 125; Cro. Cha. 228, 
and 2 Mod. 31. And to ſhew that the day in an ac- 
tion on a parol promiſe was immaterial, 1 Str. 22, 
Cole vs. Hawkins; and that on a note it was materi- 
al, 2 Str. 806, Mathews vs. Spicer ; and that a de- 
parture in a material point was fatal on a general de- 
murrer, or on a motion in arreſt after verdi&, 4 Durn- 
ford, 504, Niblet vs. Smith; 3 Black: Com. 3d 
page were quoted. 


For the plaintiffs it was ſaid, that the declaration 
ſtated a tender to have been made to Pintard, in New- 
Vork; the replication alledged alſo a tender made in 
Philadelphia—And in perſonal contracts, the place 
was not material, unleſs made ſo by the contract, or 
by the defendant's plea, which was this caſe ; and the 
plaintiff may ſhow in his reply a tender made alſo 
where the defendant had ſaid in his plea it ought to 
have been made; 2 Str. 806; 1 Str. 21; 1 Salk. 
222; 1 Levin. 110. 


2d, If it was a departure, no advantage can be ta- 
ken of it after a verdict ; for upon the whole record 
it appeared that the plaintiffs were entitled to recover; 
and the doubt only aroſe from an irregularity in the 
pleading, which could be taken advantage of only by 
a ſpecial demurrer. 'Thos. Raym. 86; 1 Keb. 566; 
I Str. 22; Comyns Digeſt, vol. 5, page 436. 


3d, The act of Congreſs authorized the directors 
to form rules for transferring of ſtock, but not to fix 
the place where it was to be done. 
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Judgment, July Term, 1797, upon a re- argu- 
ment—that the motion of the defendant for judg- 
ment, ſaid verdict notwithſtanding, was inſufficient, 
and that judgment be entered up for the plaintiff to 
recover. 


By the court The contract is, that ſaid Pintard 
will receive of the plaintiffs on the 8th of January, 
1793, twenty ſhares of national bank ſtock ; and pay 
to the plaintiffs, or their order for the ſame, at the rate 
of eighty-four and three-quarters per cent. advance. 
There is no place ſet in the contract where the 


ſhares would be received, of conſequence no place. 
where the plaintiffs ſhould deliver or tender them.— 


The delivery or tender therefore muſt be made to 


Pintard in perſon, or to his order, be he where he 
would within the United States. The averment in. 


the declaration is, that the plaintiffs did on ſaid 8th 
of January, and on all parts of ſaid day, offer and 
tender to ſaid Pintard, at ſaid New-York, twenty 
ſhares in ſaid national bank, with the neceſſary trans- 
fers thereof, agreeable to ſaid contract. | 


By the laws of Congreſs and the rules and regula- 


tions of the bank made under the authority of Con- 
preſs, ſet forth in the defendant's. plea, transfers could 
be made only in the books at the bank, which was 
kept at Philadelphia, and by the contraQ, payment 
or tender of the ſhares muſt be made to Pintard in per- 
lon, who was in New-York. Now what was neceſ- 
ary to perfect a good tender in this caſe, in compli- 
ance with the contract, and the laws of the bank? 
lt was neceſſary that the plaintiffs ſhould do every 
thing they could to inveſt Pintard with the property 
n the ſhares, and to put it in his power to receive 


tem; and in order to that, it was neceſſary that the 


transfer and tender ſhould be made at the bank, and al- 
lo, a tender to faid Pintard in perſon, wherever he 


might be, if within the U. States; leſs would not have 


anſwered, and more they could not do; and all this is 
compriſed in the averment in the declaration—that 
they made a tender to ſaid Pintard, with the neceſſa- 
ty tranfers, 
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The defendant's plea ſtates preciſely what the plain. 
tiffs did at New-York ; and then ſhews by the law of 
the bank, that was not doing enough to complete a 
tender. The plaintiffs admit did at New-York, 
what the defendant ſaid they did, yet that they alſo 
at the bank in Philadelphia, offered and tendered faid 
twenty ſhares to ſaid Pintard, duly in the books of 
faid bank, to be paſſed to his credit, but nobody ap- 
peared to receive or pay for them. This is no depart- 
ure, but ſhewing that they had ſubſtantially and le- 

lly done, what by the contract and the laws of the 
Bank they were obliged to do; and what in their de- 
claration they averred they had done, viz. that they 


offered and tendered at New-York, twenty ſhares to 


faid Pintard with the neceſſary transfers thereof ;— 
which by the whole of the Pleadings, could no other- 
wiſe be done, than by making a tender of them per- 
ſonally to Pintard; and alſo, by offering and tender- 
ing a transfer of them at the bank: —Nor was it 
neceſſary for the plaintiffs to ſay any more than they 
have in their declaration ; until the defendant by his 
plea had ſhewn, that by the law of Congreſs and the 
regulations of the bank, it was neceſſary that a tender 
at the bank, to transfer ſaid ſhares in the books of 

The plaintiffs in their replication, ſet forth 
they had done this ; which ſhewed, that the tender 
alledged in the declaration to have been made to Pin- 
tard, was a complete and perfect tender, and is ſo 
far from being a departure, that it fortifies the decla- 
ration. The allegations in the declaration are, that 
the plaintiffs had done every thing requiſite to make 
the tender to Pintard, a good and legal tender. And 
the plea in bar, made it neceſſary for the plaintiffs in 
— replication to ſet forth ſpecially what they bad 

one at the bank in Philadelphia, as well as at New- 
York, to ſhew that the allegation in the declaration 
was ſubſtantially and legally - juſt and true, and that 
they had done every thing neceſſary by the contract, 
and by the laws and regulations of the bank, to enti- 
tle them to recover. | 
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This judgment was afterwards affirmed in the ſu- 
preme court of errors, 


| Hills verſ. Watts Hubbard. 


A CTION of ejectment for land, deſcribed in the eto l 
A declaration. _ | who has con- 


Plea—No wrong or diſſeiſin. Iſſue to the jury. ans 6; br | 
| 


TI . 1 art of 
The plaintiff's title was the levy of an execution e e e 


inſt the defendant, made in February A. D. 1794. attached, may | 

e defendant ſet up title under Jedidiah Norton; not afterwards | 
who attached ſaid lands in November 1793, recov- n I 
ered judgment in February A. D. 1795, and levied goth, it is a | 
ſaid execution in June A. D. 1795. Said Norton fraud and may 
conveyed ſaid land to Merriman, under whom the be PENCE | 
defendant held. The plaintiff offered to prove that? n * | 
ſaid Norton had attached much more land than was | 
ſuſhcient to anſwer and pay his debt, and that before 
he levied his execution, the plaintiff applied to Capt: | 
Wright, to whom ſaid Norton's debt was aligned, | 
whole intereſt it was, and who had the power of con- | 
trol over ſaid debt, and ſaid attachment, to obtain his | 
conſent to levy his, the plaintiff's, execution upon | | 
ſome parts of the lands attached by ſaid Norton; as | 
the attachment covered enough to ſatisfy both their | 
debts. Upon which ſaid Wright conſented and [| 
agreed that he might levy his execution upon the land | 
deſcribed in the declaration, and ſatisfy it; and that [} 
he, ſaid Wright, when he got judgment and execu- | 
tion, would not levy upon ſaid land, but upon other | | 


parts of the lands attached ; that ſaid Wright went 
and declared to the officer and the appraiſers, who ſet | 
off ſaid land to the plaintiff, when. they were enter- I's 
ing upon ſaid buſineſs; that he conſented to it, and 
had relinquiſhed all right he had by virtue of ſaid at- 
tachment in Norton's name, to the land levied upon 
by the plaintiff. This was objected to, on the ground 
that it was an agreement concerning land, not redu- 
ced to writing. The evidence was admitted. 
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By the court—The plaintiff does not claim the land 
upon the ſcore of the agreement merely, but upon 
the ground of fraud; ſaid Wright having induced the 
plaintiff to leyy upon this land, by dN him he 
might, and that he would not take it from him; and 
after he had levied, to attempt it, would be a groſs 
fraud; he is therefore eſtopped by his own act from 
claiming it for no man may take advantage of his 
own wrong to injure another. It appeared that 
Wright ſold this debt when in execution to ſaid Mer. 
riman, who bought it at the requeſt of the defend. 
ant; and that ſaid Wright informed ſaid Merriman 
of his agreement with the plaintiff 3 and ſaid Hub- 
bard was alſo made acquainted with it; and that the 
whole was contrived between the defendant and ſaid 
Merriman, in order to defeat the plaintiff of his title, 
without the approbation of ſaid Wright. Verdi 
and judgment was for the plaintiff to recover, 


It was objected on the trial of this caſe by the de- 
fendant, that the plaintiff's remedy, if he had any, 
was in chancery—and not at law. But the court 
were clearly of opinion that fraud would deſtroy or 
defeat a title at law, as well as in equity. 


Executors of Sheldon Clark verſ. Timothy 


Higgins. 
Where exe- CTION on book, commenced and proſecuted 
cutors purſue by ſaid Sheldon in his life time. Pending 


an action com- . X 
8 the ſuit he died. His executors entered and purſued 


teſtator, and the ſaid action. | 


9 The defendant plead that he owed the deceaſed 
lable for the nothing by book. Iſſue to the jury. 


coſt out of their 


own eſtates. The jury found that the defendant did not owe 
the deceaſed ; but that the deceaſed was indebted 
to him at the time of his death C1-17, which they 
found for the defendant to recover with his coſt. 


The defendant moved to have execution againſt the 
executors for the coſt, to be levied upon their own 
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proper goods. And the court gave judgment accord- 


ingly, that the execution iſſue againſt the executors, 


for the coſt, of their own proper goods. 


Miller and Whitney ver). Hall, &c. 


CTION of book debt, brought to the city court, 1f one of the 
in the city of New-Haven—alledging that the plaintiffs only 
cauſe of action aroſe within ſaid city, and deſcribing _ within the 
2 a . imits of the 
one of the plaintiffs, viz. Whitney, as belonging to city, it will en- 
ſaid city, the other plaintiff and both of the defendants title the city 
were deſcribed as belonging to places out of ſaid city. 8 juriſ- 


The defendants plead in abatement, that neither of 
the defendants, and but one of the plaintiffs belonged 
and dwelt within ſaid city; and by the act of incor- 
poration conſtituting faid city court, one of the parties 
muſt belong to ſaid city in order to entitle the city 
court to juriſdiction. 


Judgment—Plea inſufficient. 


By the court—The law regulating civil actions, is, 
that all perſonal actions which ſhall be brought before 
tie county and ſuporior courts, ſhall be brought in 
the county where the plaintiff or defendant dwells. 
An ation brought to the county court, in the county 
where one of the plaintiffs dwells, there being more 
plaintiffs than one, has been conſidered and adjudged 
vo be within the ſtatute to entitle the court to juriſ- 
Ution, though the defendant lived out of the county. 


John Beardfly ver/. Iſaac Foot and Son. 


NFORMATION quitam on the ſtatute for a ſe- p,;qnce ad- 


cret aſſault. Iſſue to the jury. | a © be 
. a witneſs to 


After the plaintiff had been ſworn and teſtified au athei8. 
the defendant offered to prove by witneſſes, that the 
paintiff was an atheiſt, who denied the being of a 


Cod, the doctrine of the trinity, and the truth of 


dine revelation. 
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The court allowed proof of the firſt, viz. his denis 


al of the being of a God. See the caſe of Bow v 
ſheriff Parſoys, 1 vol. Root's Reports, 480. 


Robert Townſend, &c. ver/. George Phil. 
lips, &c. 
in caſeofa A CTION on a policy of inſurance, declarng that 
2 | on the 5th of December A. D. 1793, the 
abanden ) Plaintiffs were owners of the brigantine, called the 
An abandon- Polly, lying in the harbor of New-Haven, loaded and 
ment is neceſſa · bound to ſea, Amos Townſend maſter—that the de- 
rp the fendants then and there for the conſideration of one 
ured demand . | : 
for a total loſs, pergcent. per month on / goo, being the value of ſaid 
brigantine, to be paid them, made and executed their 
certain writing or policy of inſurance to the plaintiffs, 
ſigned, &c. whereupon and whereby, the defend. 
ants for the conſideration aforeſaid, inſured (90 
lawful money upon ſaid brigantine, tackle, apparel, 
ordnance, &c. from the 2d day of faid December for 
the term of fix months, then next enſuing, in port 
and at ſea; taking upon themſelves the pen dt 
the ſeas, men of war, fire, enemies, pirates, rovers, 
thieves, letters of mart and counter mart, ſurpriſals, 
takings at ſea, barratry of the maſter and mariners; 
and all other perils, loſſes and misfortunes, that had 
or ſhould come to ſaid brigantine and appurtenances; 
and that in caſe of loſs no deduction ſhould be made 
from the ſum aſſured, except two and a half percent 
and that the money ſhould be paid in three months 
after affidavit, or other proof of loſs, and proof of in- 
tereſt ; provided faid loſs ſhould amount to Z 5 per 
centum. And that aftewards on the 20th of faid 
December, the defendants by a certain writing at tt 
foot of faid policy ſigned, &c. for the confideracion 
of the additional premium of one per cent. aſſured by 
the plaintiffs on ſaid ſum of (oo, agreed to take 
on them the riſk and did infure againſt all captures 
at ſea, by any of the powers at war, or others, on 
ſaid brigantine, &c. for ſaid period of fix months. — 
That on the 25th of December ſaid brigantine pro- 
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ceeded on her voyage, and on the 24th of January 
1794, being in the courſe of her deſtination from 
Martinico to Guadaloupe, was captured forcibly, un- 
juſtly, and 8 contrary to the will of ſaid 
maſter, by the Britiſh ſchooner Experiment, Daniel 
Morgan, captain, and carried into the iſland of Mont- 
ſerat, in the dominion of the king of Great-Britain; 
and there loſt entirely to the plaintiffs the maſter be- 
ing unable to reclaim the brigantine or any part there- 
of; againſt which the ſaid maſter proteſted in ſaid 
iſland of Montſerat; and on the 1ſt of April, 1794, 
did make athdavit and proteſt at New-Haven before 
E. Goodrich, Eſq. notary public. Of which cap- 
ture, loſs, affidavit and proteſt, the defendants at ſaid 
Middletown, on or about the iſt of May, were fully 
notified, and. proof of ſaid intereſt, in due form of law 
made—That thereupon by the cuſtom of merchants 
the defendants on the iſt of Auguſt 1794, became 
liable to pay, and in conſideration thereof, aſſumed 
and promiſed. 


Plea—non aſſumpſit. Iſſue to the jury—who in 
a ſpecial verdict, found the following facts, viz. 


« In this caſe, the jury find—that on the 2d of 
« December 1793, and until the capture and con- 
« demnation herein after mentioned, the plaintiffs 
were the ſole owners of the ſaid brigantine, in the 
« plaintiffs* declaration mentioned; and that on the 
« 5th day of December 1793, the plaintiffs did cauſe 
« a partial inſurance to be made on ſaid brigantine, 
« not to the full value thereof, but to the amount of 
« {900 lawful money; and that the defendants did 
«on that day make inſurance upon faid brigantine 
to that amount, by a regular policy of inſurance, 
« by the defendants ſubſcribed, which ſaid policy 
« was and is in the words following, viz. (The policy 
« is recited as ſet forth in the declaration.) And that 
« the defendants did afterwards, viz. on the 20th of 
«ſaid December, make a further clauſe to ſaid policy, 
« by and at the requeſt of the plaintiffs; _ in the 
words following, viz. New-Haven, December 2oth, 
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cc 1793, it is ſince agreed, that the inſurers take the 
« riſk of captures, but in caſe of capture, the inſurers 
cc do not pay any expenſe that may ariſe in conſe. 
cc quence of capture, if afterwards releaſed, unleſs it 
« happens by the dangers of the ſeas, for the addi- 
« tional premium of one per cent. Which clauſe 
« was then ſubſcribed by the defendants.—The jury 
« further find, that on or about the 2othof ſaid Decem. 
« ber, 1793, ſaid brigantine did proceed from the port 
« of New-Haven to the Weſt-Indies, with a cargo of 


American property, (having no contraband goods 


« on board) and having no other property, and 
« bound to the iſland of Dominico ; that ſaid brig. 
cc antine touched at the iſland of Martinico in ſaid 


« Weſt-Indies, a French iſland, and then in the poſ- 


c ſeſſion of the Republic of France; and there ſold a 
« part of her cargo, and on or about the 21ſt day of 
« January 1794, failed from ſaid Martinico, for the 
« iſland of Guadaloupe, not having taken on board 
« at any time, previous to ſaid failing from ſaid Mar- 
« tinico, any other property than money, which was 
cc the ſole and abſolute property of the plaintiffs ; nor 
« having on board any man or perſon, but citizens of 
« the United States of America; and on the 25th 
cc day of faid January, the ſaid brigantine being near 
« the iſland of Guadaloupe in ſaid Weſt-Indies, aud 
c“ bound to St. Ann's, a port in faid iſland ; which 
&« iſland is, and then was an iſland belonging to and 
ce in the poſſeſſion of the French Republic, was cap- 
« tured by a privateer ſchooner, commiſſioned by 
« the king of Great Britain, to cruiſe againſt the en- 
« emies of ſaid king, and was by ſaid privateer forci- 
« bly and againſt the mind and will of the maſter 
&« of ſaid brigantine, carried into the iſland of Mont- 
« ſerat; and ſaid iſland then was and ever fince has 
« been owned and poſſeſſed by the king of Great Bri- 
« tain. And the jury further find, that the ſaid brig- 


cc antine was 1 4 0 captain and crew of ſaid priva- 


ce teer libelled before the prize court of admiralty of 
« ſaid iſland, inſtituted and eſtabliſhed by ſaid king, 
« and was by ſaid prize court condemned as lawful 
« prize to ſaid libellants. 
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« And the jury further find that neither the plain- 
« tiffs or the captain of ſaid brigantine, or either of 
« them, nor any perſon in behalf of them ; or the 
« maſter of ſaid brigantine, or cither of them, ever 
60 E in any claim before ſaid | wa court for ſaid 
« brigantine, and that neither the plaintiffs, or the 
« captain, or the maſter had either money, friends or 
« correſpondents, to enable them to do the ſame— 
« and the 2 further find that by means of the pre- 
« miſes, ſaid brigantine was totally loſt to the plain- 
« tiffs—and the jury further find that one Amos 
« Townſend, was at the time of ſaid capture, maſter 
« or commander of ſaid brigantine, and that he did 
« in due time, and in due form, make all the neceſſary 
« and accuſtomed proteſts in ſuch caſes; and that 
« the plaintiffs ſeaſonably and in due time, gave no- 
« tice to the defendants of all the facts aforeſaid, and 
made due proof of loſs and intereſt to the defend- 
« ants according to the terms of ſaid policy; and de- 
manded of them the ſum of oo, inſured by ſaid 
« policy. And the jury find, that upon the exhibition 
« of ſaid proofs of the capture and loſs aforeſaid, to 
« the defendants, they did acknowledge the ſaid proofs 
to be complete, and thereupon, paid to the plaintiffs 
« on or about the 1ſt of Auguſt 1794, £200 lawful 
money, in part of ſaid ſum inſured on ſaid brigan- 
tine and toward ſaid loſs. The jury further find 
« that on and ever ſince ſaid 5th of December 1793, 
« there hath been war between the king of Great 
« Britain and the Republic of France. Now if the 
law be ſo upon the facts aforeſaid, that the plain- 
« tiffs are entitled to recover on ſaid policy of inſu- 
trance; then we find that the defendants did aſſume 
* and promiſe, &c. and that the plaintiffs recover 
« {783-12-9 lawful money, damages and coſt, But 
« if the law be otherwiſe, then the jury find that the 
4 defendants did not aſſume and promiſe, &c. and 
find for them their coſt.” 


There not being time for the ſpecial verdict to be 
argued, the cauſe was continued. 
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This caſe was argued in * A. D. 1797, and 
continued to adviſe and at the ſuperior court, July 
term 1797, was reargued, and judgment, that the 
law was ſo upon the facts found in the ſpecial Na 
that the plaintiffs were not entitled to recover on ſai 

policy of inſurance, and that the defendants recover 
their coſt. | | 


By the court—Although the policy is an indemni. 
ty and ſtipulates againſt captures of this nature, yet 
if the capture and condemnation be contrary to the 
law of nations, and without any fault in the owners, 
maſter or mariners, the property cannot be conſidered 
as finally loſt to the owners; for they may call upon 
the government of the United States, to make de- 
mand and to obtain ſatisfaction, from the govern- 
ment of Great Britain, whoſe ſubjects have commit- 
ted the injury, in violation of the laws and rights ot 
neutrality z or to make the reparation themſelves, for 
not protecting the owners in their juſt rights; or 
for not obtaining redreſs for them from thoſe, who 
have injured them, 


By the capture and condemnation, the owners were 
totally, though, it may be not finally, deprived of 
their property; they had right therefore to abandon 
all their claim to the inſurers and to make demand as 
for a total loſs ; but without ſuch-an abandonment, 
or proof that their property was totally, finally and 
Irretrievably loſt ; as that it was conſumed by fire, 
or ſunk in the ocean, or the like, they may not recover 
for a total loſs, as was demanded in this caſe. If it 
were otherwiſe, in this ſtage of the buſineſs, it could 
not be known what the average loſs to the owners 
is, or would be, or whether any thing or not—for 
theſe reaſons the court were clearly of opinion the 
plaintiffs were not entitled to recover. See Mills u.. 
Fletcher, Douglaſs, 219, where the owners may 
abandon and go for a total loſs. 1 Durn. &c. 608, 
Mitchel vs. Edy, and 6 Durn. &c. 422, and Eſpen, 
Rep. 293. | 
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Shipman verſ. Miller, &c. 


CTION of the caſe upon a proteſted bill of ex- la aſſeſſing 


change, drawn in Jamaica, in the Weſt- Indies, 2 wn 
upon a merchant in London. | of exchange 


The defendants were defaulted, and were heard in —_ = 12 
damages. The court inquired what rule of damages will inquire as 
had been adopted in Jamaica, where the bill was to the cuſtom 
drawn, and found it to be twenty per cent. and aſſeſſ- 2 _ 
ed the damages at twenty per cent. and the intereſt on waz drawn; 
the bill from the time of its being returned and pre- 


ſented to the drawers. 


Shipman ver/; Miller, &c. 


PECIAL action of indebitatus aſſumpſit, for (g nn 


Jamaica currency, had and received for the plain- jowed in dam- 
it's uſe. ages in an ac- 
tion of indebi- 


The caſe was, the plaintiff's veſſel was taken and tatus aſſumpſit 


carried into Jamaica, libelled and cleared. The de- for money re. 
fendants were bondsmen for the claimant, captain ONION 
Morris, who claimed for the owners. The judges 
fees were (75, and the regiſters were £70, which 
captain Morris paid ; the defendants not knowing 
that he had paid them, and ſuppoſing they were liable 
for them, detained of the monies of the plaintiff's in 


their hands to that amount. 


The caſe was defaulted, and upon a hearing in dam- 
ages, the court allowed intereſt from the time of their 
ſeceiving the money, 
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James Simons, &c. verſ. Samuel and Benjamin 
Payne. 


AO CTION of debt on book, demanding C35 law. 


mend his plea ful money. 


while the caſe The defendants plead in bar, that having prayed 
the jury. oyer of the plaintiffs book, the ſame conſiſted of the 
A witneſs following articles, and recited them, amounting to 


ſhall not be 32 lawful money; and that on the 14th * 
B. Whit- 


. privileged from April A. D. 1792, they tendered to Matthew 


ſtiſyi * 
has — tleſey, Eſq. attorney to the plaintiffs, {25 lawful mo- 


ſelf intereſted, ney, in full of debt and coſt to that time. 
after the party 


was intereſted The plaintiffs traverſed Matthew B. Whittleſey's 
_ yrs wage being their attorney, and ſaid ſums being in full of 
ur wi? faid debt. Iflue to the jury. 


came to his 


_—_ * ad In the trial, it was obſerved, that the defendants 
intereſted he had not averred in their plea in bar, that the ſum ten- 
cannot be com- dered, was in fact, in full of the debt and coſt, but 


pelled to di- only that they tendered it in full. 


cloſe, 

The defendants moved for liberty to amend their 
plea—and the court gave them liberty to amend their 
plea. The defendants then moved, that Matthew B. 
Whittleſey, who was attorney to the plaintiffs, and 
who gave bond for the proſecution of ſaid aCtion, at 
the praying out of the writ, the plaintiffs being inha- 
bitants of the ſtate of New-York, and to whom after- 
wards the tender was made of the debt and coſt, ſet 
up in the plea in bar, be admitted as a witneſs. 


To which the plaintiffs objected, on the ground of 
his intereſt as bondsman aforeſaid. By the court— 
The plaintiffs cannot object, for it is againſt the wit- 
neſſes intereſt to teſtify for the defendants - upon 
which the bondsman claimed it as a matter of right, 
that he was not compellable to teſtify againſt his in- 
tereſt, as he was bondsman, he ſtood in the ſame 
predicament with the party, who clearly was not com- 
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pellable to give evidence againſt himſelf. The de- 
fendants urged that his giving of the bond was volun- 
tary 3 and that the defendants were intereſted in his 
teſtimony, and his making himſelf intereſted could 
not deprive them of the benefit of his teſtimony. 


By the court—The parties have an intereſt in the 
teſtimony of the witneſſes, and a witneſs A his own 
voluntary act, ſhall not deprive them of it. But where 
a perſon becomes intereſted by giving bond for a par- 
ty, and afterwards matters come to his knowledge, 
which would be beneficial to the other party, for him 
to teſtify, he is not compellable to give this evidence, 
and thereby expoſe himſelf to be ſubjected on his 
bond. 


Joſhua Bailey, &c. verſ. Eliſha Nickols. 
CTION of the caſe, declaring that on the 15th „The lar im- 


of January, 1794, the plaintiffs wanted to pe 5 
purchaſe a quantity of barrel beef to ſend to the Weſt- thing ſold is 
Indies. That the defendant applied to them and of- what it is held 
fered to ſell them forty barrels of good cargo beef, i. mag" 
vell packed and ſalted, marked and branded with A. ſeller muſt 
dherman, the inſpeCtor's name upon it, and in all reſ- make good the 
pects as the law required for exportation, at the price r e 
of 8 dollars per barrel; and the defendant to induce 9 any deſed 5X 
the plaintiffs to purchaſe ſaid beef, did affirm, declare not. 

and warrant ſaid beef to be good cargo beef, well 

packed and ſalted, as the law required. That the . 
plaintiffs, relying thereon, did buy ſaid beef at ſaid 

price, That ſaid beef was not good, nor well pack- 

ed and ſalted; by reaſon whereof, ſaid beef when it 

arived in the Weſt-Indies in the month of March 

next after, was corrupted and ſpoiled, and was loſt 

o the plaintiffs ; of all which the defendant knew, 

ad the plaintiffs were ignorant, at the time of ſaid 

purchaſe, C 


The defendant plead not guilty. Iſſue to the jury. 


In this caſe there was no diſpute about the facts; 
ihe plaintiffs bought the beef for exportation; the de- 
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ſendant ſold it to them for good cargo beef, marked 
and branded with A. Sherman, the inſpector's name, 
as the law required, for 8 dollars per barrel : the beef 
when expoſed for ſale in the Weſt-Indies, in the be- 
zinning of April following, was tainted and ſo bad 
that it could not be fold—the other beef ſhipped in 
the ſame cargo, was well preſerved, ſweet and good, 
It appeared alſo that the defendant, when he ſold ſaid 
beef, had no knowledge of its being otherwiſe than 
good; it was put up by A. Sherman, a ſworn pack. 
er in Newtown, who ſwore that he put nineteen quart 
of ſalt and four ounces of ſaltpetre in each barrel; 
that he firſt threw the beef into pickle to take out the 
blood, made of four quarts of ſalt to a barrel; and after 
about four days he took it out and packed it down, 
That he took the pickle the beef was firſt put int, 
boiled it over, and ſkimmed it; then he poured i: 
warm into the beef. This method had not been be. 
fore praCtiſed by this packer, but he thought it would 
preſerve the meat better. 


There was no doubt about the beef 's _ tainted, 
and ſcarcely a doubt but that the pouring the pickle 
warm into it was the cauſe of its being tainted. 


Upon this ſtate of facts, two queſtions aroſe ; 1k, 
whether this action was maintainable upon the mpl- 
ed warranty, as no expreſs warranty was proved t 
be made; and 2d, whether the defendant could be l- 
able upon an implied warranty for ſelling beef for ex- 
portation, which was packed by the ſworn packer, 
inſpected and marked by him as the law directed, al 
though it ſhould be bad, unleſs it was proved that he 
knew it to be bad. 


The jury brought in their verdict that the defend- 
ant was not guilty. The court unanimouſly diffented 
from the verdict, and in giving their opinion to the 
jury, reſolved the following points, viz. That the de- 
fendant, by ſelling this beef for cargo beef and aſk- 
ing and receiving a ſound price for it, did warrant 
to be ſuch as the law deſcribed, under the denomint 
tion of cargo beef, and that it was ſound and good; 


m— — . <. E. 


and it not being ſuch, he was liable to reſpond in dam- 
ages, although he was ignorant of its being defective. 
2dly, That the object of the legiſlature in requiring 
pork and beef to be ſorted, well packed and ſalted for 
exportation, was to raiſe its credit abroad, increaſe the 
demand for it, and to preſerve the health of mankind 
from being injured by corrupted proviſions, . The re- 
ations which the law has preſcribed, to ſecure its 
being well done, and to prevent any defect or impoti- 
tion in the buſineſs, can never be conſidered as a pro- 
tection, or indemnification, for not doing it well; nor 
affect contracts entered into between the parties rela- 
tive to ſaid articles they ſtand upon the ſame princi- 
ples they did before, and are controlable by the fame 
rules. 
The jury upon ſecond conſideration, brought in 2 


verdict for the plaintiffs to recover, which verdict the 
court accepted. 


Michael Lockwood, adminiſtrator of Jabez 
Lockwood, decealed wver/. Gideon Lock- 
wood. | 


eſtate was inſolvent ; and that ſaid Jabez in adminiſtrators * 
is life time, on the 6th of May A. D. 1762, mort- t interfere 


with real eſtate, 


8 in chancery, fhewing that ſaid Jabez's The right of 


zaged certain lands to John R. Myer, defeaſable by ; f the bene- 
paying a note for £106 New-York money, by the fit of creditors. 
6th of May A. D. 1763, with the intereſt. —That on 
the 1oth day of Auguſt A. D. 1567, ſaid Jabez paid 
53-13-4, in part of ſaid debt, and died in Septem- 
1778. That the petitioner took adminiſtration on 
his eſtate; and that ſaid John R. Myer fold and af- 
ligned ſaid mortgaged premiſes to Silliman Andrus |: 
n A. D. 1989—and that ſaid Andrus on the 15th of 
February A. D. 1794, ſold and aſſigned the fame to 
ſaid Gideon Lockwood, and that ſaid Gideon had 
Id the poſſeſſion and improvement of ſaid mort- 
gaged premiſes ever fince April A. D. 1780, which 
were worth £180, and would more than pay ſaid 
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debt and intereſt—Praying that ſaid Gideon might 
be compelled to releaſe back ſaid land, and to pay the 
balance of the rents, &c. after paying ſaid debt and 
antereſl. 

The reſpondent admitted ſaid Jabez's eſtate to have 
been repreſented inſolvent, that he was the aſſignee of 
ſaid mortgaged eſtate, for which he gave {66. That 
he purchaſed it in February A. D. 1794, but that he 
had purchaſed of all the creditors of ſaid Jabez their 
debts, and taken an aſſignment of them, which a- 
mounted to a much greater ſum than the value of the 
mortgaged premiſes, | 


By the petitioner it was anſwered, that the ſaid 
Gideon muſt be allowed what he had actually paid, 
for the debts he had purchaſed, and no more; and 
that all over the ſum he paid ſhould inure to the bene. 
fit of the other creditors, if any, if not, to the heirs, 


The reſpondent claimed to have purchaſed up all 
the debts againſt ſaid Jabez. A doubt remained in 
the minds of the court with reſpe& to ſome of the 
debts, and the cauſe was continued. 


At the ſuperior court holden on the 3d Tueſday of 
January A. D. 1797, Gideon Lockwood, produced 
aſſignments from all the creditors of ſaid Jabez, of 
their debts to ſaid Gideon, therein acknowledging 
they had received their pay of him in full ; upon 
which the court diſmiſſed the petition without coſt, 
on the ground, that as the creditors were all ſatisfied, 
the adminiſtrator had no right to purſue this petition 
in behalf of the heirs. 
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Litchfield County, Auguſt Term, A. D. 1796. 
Thomas Bird wer/. Iſaac Bird. 


RROR to reverſe a judgment of juſtices Hale The anſwer 
and Norton in a proſecution for a forcible entry of a court, to a 
and detainer brought by ſaid Ifaac vs. ſaid Thomas, Motion Mat 
complaining to ſaid juſtices - ſaid juſtice Hale being queſtions offak 
unus quorum, that ſaid Thomas did on the 8th day and of law, that 
of April A. D. 1796, with force and arms, viz. with the motion is 
violence and ſtrong hand, enter into a certain meſ- 9 2 
ſuage or parcel of land in Saliſbury, bounded and de- ;, , 5 * 
ſcribed in ſaid complaint, of which the ſaid Iſaac was error. 
peaceably poſſeſſed—and did with force, violence and pon a rever- 
ſtrong hand, deforce, diſpoſſeſs and remove the ſaid ment in = 
Iſaac therefrom; and with like force and violence con- ceſs on the ſtat- 
I N e hold and detain ſaid premiſes from —— 
e ſaid Iſaac; and praying for a remedy agreeably ©. 
to the ſtatute in fuel! — 8 and orovided. , CONN 


2 reſtitution of 


Upon which complaint faid juſtices iſſued a war- the pofeflion. 
rant to arreſt ſaid Thomas and him to have forthwith 
before ſaid juſtices to anſwer to ſaid complaint. 


The ſaid Thomas being taken, a ſummons was 


granted to ſummon eighteen ſufficient and indifferent 
treeholders, dwelling near ſaid place, to appear at the 
dwelling houſe of ſaid Iſaac Bird, to ſerve as jurors on 
ſaid complaint. And the ſaid jurors being empan- 
neled and ſworn, the ſaid Thomas plead that he was 
not guilty—upon which ifſue was cloſed to the jury; 
and the evidence being taken and the parties heard 
thereon ; the cauſe was committed to the jury, who 
brought in their verdict that the defendant was guilty. 


The ſaid Thomas then moved in arreſt of judg- 
ment for the following reaſons—1ſt, That ſaid Iſaac 
provided a dinner for ſaid jury, while attending upon 
laid trial, at his own patio and for which he re- 


ceived no pay—2d, That Timothy Chittington, the 
officer who ſummoned ſaid jury and attended ſaid tri- 
al, was couſin by marriage to ſaid Iſaac—3d, That 
laid officer was with ſaid jury while they had ſaid 
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cauſe under conſideration—4th, That ſaid juſtices 
had not juriſdiction of ſaid cauſe ; becauſe juſtice 
Hale belonged to Sharon, and both ſaid parties to 
valiſbury ; and the honorable J. Porter, Eſa. chief 
judge of the county court, lived in Saliſbury and could 
judge between ſaid parties—5th, That ſaid verdict 
was not received on the premiſes where ſaid force 
was committed—6th, That ſaid verdit was not re- 
ceived until eight o'clock on Saturday evening—7th, 
That faid Iſaac produced on. ſaid trial no evidence of 
his ticle—8th, That ſaid trial was had at ſaid Ifaac's 


houſe where he dwelt—gth. That one of the jurors, 


while ſaid cauſe was on trial, ſtayed one night with 


ſaid aac at his requeſt, and converſed freely with 


faid Iſaac and his wife upon ſaid cauſe, and received 
from them material teſtimony, which was not exhibit- 
cd on ſaid trial—1oth, That ſaid verdict was contra- 
Ty to law and evidence. 


This motion was overruled by the court, who pro- 
ceeded and gave judgment that the jury having found 
the defendant guilty—that he be put out of the poſ- 
ſeſſion of ſaid lands and that ſaid Iſaac be reſeiſed and 
put into the poſſeſſion—and that he recover of the 
ſaid Thomas his coſt, taxed at £10-7-1—and that 
execution be iſſued accordingly. 


There was alſo a plea in abatement put in, to this 
proceſs—1ſt, That ſaid juſtices upon complaint made, 
ought to have gone and viewed the place where the 
force was ſaid to have been committed—2d, That the 
trial in ſuch caſes, ſhould be on the premiſes—36, 
That the complaint was inſufficient. Which plea 
— judged inſufficient, and ſaid complaint to be fut- 

cient, h 


The ſaid Thomas alſo filed a bill of exceptiors, to 
the order of court, in admitting two certain writings 
to go to the jury—one under the hand of ſaid Tho- 
mas, dated the 26th of November A. D. 1793, where- 


in he gave up the poſſeſſion of ſaid premiſes to his 


father James Bird, and promiſed never to lay claim 
to the ſame, by virtue of his having had the poſſeſſion 


1 
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The other writing was dated the 19th of February 
A. D. 1794, under the hand of James Bird his father, 
wherein he delivered over to Iſaac Bird, the poſſeſſion 
of ſaid premiſes, which he had received from his ſon 
Thomas. 


Errors aſſigned were—1ſt, That ſaid juſtices ought 
to have adjudged ſaid plea in abatement to be ſuffici- 
ent—2d, That they ought not to have admitted ſaid 
writings to have gone to the jury—3dly, That they 
ought not to have overruled faid motion in arreſt, 
without anſwering it. For theſe and other errors the 

laintiff in error prayed faid judgment might be re- 
verſed. Plea—nothing erroneous. 'The court found 
that there was manifeſ error in the judgment com- 
plained of. 


By the court The firſt and ninth exceptions in 
the motion in arreſt, contain facts, which if true, are 
clearly ſuſhcient to ſet aſide the verdict. The anſwer 
of the court was, that they overruled the motion, 
which leaves it uncertain whether they found the mo- 
tion not to be true, or judged it to be inſuſſicient; for 
this uncertainty the judgment is bad and it is inci- 
dent to every court, who are authoriſed to try cauſes 
by a jury, to ſet aſide their verdicts for juſt cauſe. 
In every record of a judgment founded upon the ver- 
dict of a jury, the verdict ought to be inſerted, and 


not merely the opinion, or inference of the court 


of what the verdict is, and where the entry is ſo made, 
it 18 erroneous. 


After judgment of reverſal, the ſaid Thomas Bird, 
moved that he might be reſtored to the poſſeſſion of 
the premiſes, of which he was diſpoſſeſſed by the juſ- 


tices judgment. By the court, he can be reſtored to. 


the coſt he has paid to the adverſe party, and what he 
ought to have recovered ; but reſtoring of the poſſeſ- 
lion, cannot be awarded in this caſe, any more than in 
the caſe of ejectment, where the party has taken poſ- 
leſion under a judgment, which the defendant after- 
wards gets reverſed by error, he muſt have recourſe 
to his action of cjetment. 
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Chriſtopher Johnſon ver. Jeſſe Smith. 
On a hearing 


ene ee CTION on bond, for {800, dated May 12th 
a bond, condi- 1793, with a condition annexed, that if the 
tioned to pay a defendant ſhould pay £ 424-11-11 New-York money, 
certain ſum ac- 8 to a bill of the date of ſaid bond, ſigned by 
cording debe both Johnſon and Smith, in the poſſeſſion of ſaid 
due from the Johnſon, without any coſt or trouble to him, then the 
parties jointly, bond to be void; which ſaid bill was a ſchedule of 
ms court gave debts due to merchants in New-York from ſaid John- 
— 2 ſon and Smith. The declaration averred that the 


ſums paid by defendant had not paid ſaid debts, and that the plain» 
the plaintiff, tiff had been obliged to pay them. 


but for thoſe he 
was liable to The defendant demurred to the declaration. And 
pay. judgment — That the declaration was ſufhcient. 


The defendant moved to be heard in damages; on 
which it appeared that the plaintiff had paid one of 
ſaid debts, before the date ind impetration of his writ, 
and that pending this ſuit, he had paid ſeveral of 
them ; and that ſome of them had been paid by the 
defendant, and that ſome of them remained yet un- 
paid, on which both were jointly liable. The queſ- 
tion made was whether the court could give judgment 
for any more than the plaintiff had paid before the 


commencement of his action? 


The court gave judgment for the whole ſum ex- 
preſſed in the condition of the bond, deduCting what 
the defendant had paid. 


By the court—The whole penalty of the bond is 
forfeited, and the defendant has become liable for it. 
This recovery will be a bar to any after ſuit that may 
be brought upon the bond—it is not like a covenant 
where the bseaches may happen at different times. 
This is a hearing in damages, and it is right and juſt 
that the plaintiff ſhould recover a full indemnity upon 
the bond ; and if the defendant afterwards ſhould be 
compelled to pay any of thoſe debts, an action of in- 
debitatus aſſumpſit will lie to recover the monies back 
from the plaintiff, 
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Daniel and Alexander Elmore ver/. Joſhua 
Auſtin. | 


ETITION in chancery, ſhewing that on the 23d A court of 
of April A. D. 1784, the petitioners ſold a chancery will 

farm of land in New-Hartford, ſuppoſed to contain 1 1 
three hundred acres, to Ebenezer Butler and Ebene- — of a ſcriw 
zer Butler, jun. for £402 lawful money; which farm ener in drawing 
was particularly bounded and deſcribed in faid deed; u deed ; allo 
and which ſaid Butlers re-mortgaged to the faid EI- en uh PR 
mores to ſecure the purchaſe money. That ſaid But- tempts to take | 
lers, by deed dated the 15th of May A. D. 1784, advantage of x. 
ſold and conveyed thirty-five acres of ſaid farm on the 

north fide of it to David Butler. That on the 13th 

of November A. D. 1786, ſaid Ebenezer Butler, 

jun. fold and conveyed all his right and title to ſaid 

farm, unto Jefſe Butler. 'That on the 28th day of 

February, 1787, the debt for which it was mortgaged 

not being paid, it was agreed between the ſaid El- 

mores on one part and the ſaid Ebenezer and Jefle But- 

ler on the other part, that the ſaid Elmores ſhould 

give up ſaid mortgage; and that the ſaid Butlers 

ſhould re-convey to ſaid Elmores the whole of ſaid 

farm, excepting the thirty-five acres ſold ro David 

Butler, and which they conſidered and repreſented to 

be but thirty acres ; which ſaid Elmores agreed to ac- 

cept on account of the original purchaſe money—and 

applied to a juſtice of the peace and informed him of 

the quantity, ſituation and bounds of the land, and 

of their agreement, and deſired him to draw proper 

deeds, for ſaid Butlers to execute, which would 

give effect to ſaid agreement. That ſaid juſtice by 

miſtake drew the deeds in the following manner, viz. 

a certain piece of land in New-Hartford, containing 

one hundred and thirty five acres, being a part of a 

farm containing about three hundred acres, and bound- 

ed the ſame as in the firſt deed, from the Elmores 

to Ebenezer and Ebenezer Butler, jun. That the deed 

ligned by Ebenezer Butler, was with warranty 

and the deed ſigned by ſaid Jefle Butler, was a quit- 

claim of all his right, title and intereſt to one hundred 
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and thirty-five acres of land, being a part of a farni 
containing about three hundred acres—that the ſaid 
Ebenezer and Jeſſe Butler, being tenants in common, 
the quit-claim of all ſaid Jefſe Butler's right in one 
hundred and thirty-five acres of ſaid common eſtate 
paſſed only a moiety—that Ebenezer, the other tenant 
in common, by his deed of bargain and ſale, convey. 
ed one hundred and thirty-five acres, out of two hun- 
dred and ſeventy acres, thirty acres being ſold to Da- 
vid Butler. Said petition alſo ſtated that ſaid farm 
was found to contain three hundred and twenty-five 
acres z and that deducting the thirty-five acres con- 
veyed to David Butler, left two hundred and ninety 
acres, inſtead of two hundred and ſeventy as was ſup- 
poſed. That ſaid Elmore received ſaid deed, and 
took poſſeſſion of ſaid farm, and diſcharged ſaid debt, 
ſuppoſing ſaid deeds conveyed to them the whole of 
ſaid two hundred and ninety acres ; andathat ſaid 
Joſhua Auſtin, knowing of the agreement of the par- 
tics aforeſaid, and obſerving that ſaid deeds from ſaid 
Ebenezer and Jeſſe, conveyed only one hundred and 
thirty five, and the half of one hundred and * 
five acres of ſaid whole tract he applied to ſaid Jeſſe 
and Ebenezer Butler, and for a trifling conſideration 
obtained from them a quit-claim deed, dated 23d of 
February 1793, of all their right and intereſt, in and 
to ſaid farm by force of which, he got the legal title 
to about eighty ſeven acres of land in ſaid farm, which 
was moſt equitably ſaid Elmores. That ſaid Auſtin 
entered into nofleſlion, and the ſaid Elmores brought 
their action to eject him, and in a trial of that cauſe 
they firſt diſcovered ſaid miſtake in ſaid deeds. That 
the petitioners were remedileſs at law, and that they 
had loſt their land by the miſtake made by the juſtice, 
in whoſe judgment and {kill they placed confidence 
in drawing ſaid deeds—praying that ſaid miſtake 
might be ſet right, by ordering and decreeing that 
ſaid Joſhua Auſtin releaſe to the petitioners, all the 
right he had, by force of ſaid deeds from ſaid Ebene - 
zer and Jeſſe Butler. 


A . ]¶ ů%¼‚ . .c CC... . 
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This petition was heard and granted—and a decree 
paſſed, that ſaid Auſtin ſhould releaſe ſaid lands to 
the petitioners, under a penalty, and pay the coſt of 
this petition. 

By the court The petitioners are entitled to relief 
on two grounds iſt, on account of the miſtake of 
the juſtice in drawing the deeds—and 2dly, on ac- 
count of the fraud practiſed by the reſpondent. 


Mary Porter, relict of Mark Porter, deceaſed, 
and five minor children, wer/. Jabez Bacon. 


ETITION in chancery, ſhewing that ſaid Mark, Chancery will 


. . . * 2 not relieve a a 
in his life time, viz. on the 14th of Auguſt a 


has a bond for 


chaſe of ſaid Bacon, a tract of land, containing eighty a deed of land, 
acres, for the ſum of £360 lawful money, payable as upon paying up 
follows, viz. one note for £60 payable in two years une Il the 
from ſaid 14th of Auguſt 1783, with intereſt ; one notes are paid, 
do. in three years; one do. in four years; one do. in although the 
five years; one do. in fix years; one do. in ſeven _ * 
s; all ſaid notes being on intereſt - and that ſaid 

ſaber would give a bond in the penal ſum of {1000 
that he would convey to them ſaid tract of land, upon 
their paying all ſaid notes by the times therein ſpecifi- 
ed; which ſaid notes and bond were executed, and by 
agreement of ſaid Bacon, the ſaid Mark and Ward en- 
tered into the poſſeſſion of faid land, and uſed and im- 

ved it about four years, it being in a wilderneſs 

te; and they having failed to pay any of ſaid notes, 
they quitted the poſſeſſion, and ſaid Bacon entered and 

ever ſince had the poſſeſſion and improvement of 
the ſame. That ſaid Bacon had recovered judgment 
upon one of ſaid notes for the ſum of (i- to dama- 
ges, and £g-7-8 coſt ; for which he had execution, 
dated the 7th of February A. D. 1793, which cxecu- 
tion ſaid Bacon cauſed to be levied and fatisfied by two 
tracts of land of the ſaid Mark Porter's, one contain- 
ing thirty fix acres and forty fix rods, the other piece 
containing three acres 1 one hundred and eleven 
h 
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rods, particularly deſcribed in the petition. That faid 
Mark Porter, died n October 1794, and his eſtate 
was repreſented inſolvent, and commiſſioners were a 
pointed, who had allowed againſt ſaid eſtate for ſaid 
Peck's improvement of ſaid farm ſaid four years, and 
for the timber cut upon it, {11 lawful money, which 
the adminiſtrator was liable to pay; whereby ſaid 
Jabez had got ſaid land and an allowance for the uſe 
and improvement of it, while it was in the poſſeſſion 
of ſaid Porter and Peck; alſo had recovered ſaid two 
pieces of land in payment of one of ſaid notes given 
for ſaid land- praying that ſaid Jabez be decreed to re- 
.. convey the two pieces of land taken by execution afore- 
ſaid, to the minor heirs of ſaid Porter, fo as that the 
faid Mary Porter might have her dower, or in ſome 
other way to grant relief. | ˖ 


—— — — ———— 


3 This petition was heard at large upon the merits, 
| The facts ſtated in the petition were all proved and 
admitted: Alſo a further fact was ſhewn by the reſ- 
pondent, viz. that ſaid Bacon had ſued another of theſe 
notes, which, after many trials in the law and much 
expenſe, he finally failed of recovering. Said Bacon 
alſo ſet up a claim that ſaid farm was of leſs value, on 
account of what ſaid Porter and Peck had done upon 
it. And that theſe matters ought to be offset againſt 
the judgment he recovered on ſaid note. 


The court diſmiſſed the petition, upon the ground 
that the petitioners had no relief in chancery ; that 
the tranſaction mult be conſidered as a mortgage, and 
the petitioners' remedy was only by paying up the re- 
mainder of ſaid notes. 


Judges Root and Mitchel diſſented from the opin- 
| ion of the court, for the following reaſons, viz. 
| This bond contains an agreement on the part of Ba- 
con to convey ſaid land upon payment of the notes; 
and a court of chancery would unqueſtionably order 
Bacon to convey the land upon payment of the mon- 
ey, although it ſhould not be paid or tendered, till at- 
ter the time, ſpecified in the bond, ſhould be elapſed. 
Yet it is a perſonal agreement only, and does not run 
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with the land, as is the caſe of a mortgage, nor 
would payment of the money preciſely by the time 
inveſt the payer with a title, but he muſt reſort to a 
court of chancery, to obtain. a deed by enforcing a ſpe- 
cific execution of ſaid agreement. Beſides, the title 
upon record is an abſolute title in ſaid Bacon; and 
the bond is a private agreement, under the control of 
the party and cannot affect purchaſers. This is a ve- 
ry hard caſe on the part of the petitioners. Bacon 
has recovered about 45 oo of the price of ſaid land, 
he has recovered pay for the uſe and improvement of 
this land, and alſo for the timber cut upon it while in 
the poſſeſſion of Porter and Peck, and has got the 
land. It is ſelf-evident that this is not right. Ms 
Ewen vs. Hannah Wells, Root's Reports, 202. It 
has been decided that a mortgagee may purſue his 


remedy upon his bond, or upon the mortgage, or up- 


on both. If he recovers the money upon the bond, 
it diſcharges the morttgage ; if he takes the mortgaged 
premiſes and makes them his own, by forecloſing the 
equity of redemption, the bond or debt is thereby paid 
and diſcharged. In this caſe, Porter, &c. after four 
jears occupation, not having been able to Pay any 
thing upon ſaid note, quit thEpremiſes, and reſigned 
them up to Bacon. Bacon takes back the land, en- 


ters into the poſſeſſion, and has continued in ever - 


ſince. In this caſe there is no ſuch thing as an equity 
of redemption to be forecloſed ; there is an agree- 
ment to convey on certain conditions, which a court 
of chancery will enforce ſpecifically, and will relieve 
againſt the lapſe of time, in caſe any thing happened 
that the money could not be paid at the time. Por- 
ter's quitting land, and Bacon's receiving, accep- 
ting and entering upon it, was a practical declaration, 
that he took the land to himſelf, which in the nature 
of the thing was a ſatisfaction and diſcharge of ſaid 
dotes. 
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David Creſſey ver,. Elijah Phelps, &c. heirs 
of Abel Phelps and —— Lillie. 


Chancery will DETTTION in chancery, ſnewing that ſaid Abel 
not decree as in the month of March A. D. 1777, for a valu- 
+ ak. 3 able conſideration, ſold and conveyed by deed, two 
for valuable hundred and ſeventy-four acres of land, in Norfolk, 
conſideration, to Iſaac Pettibone —and that ſaid Iſaac for a valuable 
without notice. conſideration, fold and conveyed the ſame lands to 
the petitioner—that the deed from ſaid Abel to ſaid 
Iſaac was not put upon record, and was loſt, or had 
got into the hands of the heirs of ſaid Abel—that 
{aid Abel was dead, and ſaid Iſaac had become a bank- 
rupt—that ſaid Elijah one of the heirs of ſaid Abel, 
had purchaſed of moſt of the other heirs their ſhares 
—and had ſold eighty acres of ſaid land to — 
Lillie, who had knowledge of ſaid tranſaQtions—Pray- 
ing that the petitionees might be compelled to give 
mes proper to inveſt him with the title to faid 
. „ | 


The court heard the petition on the merits and 
found the facts to be true, except the ſcience of faid 
Lillie, and granted relief againſt ſaid heirs as to all 
the land, but the eighty acres conveyed to ſaid Lillie, 
and negatived the petition as to ſaid Lillie; for it 
appeared that he was a bona fide purchaſer for a val- 
uable conſideration, without any notice of ſaid deed 
to ſaid Iſaac. 5 


Ranny and Wolf verf, Joſhua Church. 


A petition for _Þ ON for a new trial, in an action of aſſault 
a new trial, and battery, brought by ſaid Church againſt the 
r * petitioners and one Caſſin—ſtating, that on the trial 
* ee WT of {aid action, ſaid Caſſin was acquitted by the jury, 
quitted in an and ſaid Ranny and Wolf were found guilty—praying 
action of for a new trial, on the ground that the petitioners 
treſpaſs againſt . Pas 
him and others, Were able to evince their innocence by the teſtimony 
will notexclude Of faid Caſſin. The — e ſaid Church object 

* 


To from tolls againſt ſaid Caſſin's teſtifying, on the ground, that he 


- 
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had brought a petition for a new trial againſt ſaid fying for the 
Caſſin in the ſame cauſe, which petition was now de- chers upon a 
pending—alledging therein that he had diſcovered 6 
new evidence ſufficient to convict ſaid Caſſin. 4 


By the court — It appears by the records of this 
court that Caſſin is not intereſted, and Church bring- 
ing forward a petition againſt Caſſin for a new trial, 
will not exclude him from teſtifying. 


Abraham Nelſon ver/; Jedidiah Hubbel, execu- 
cor of Hendrick Winegar, deceaſed. 


RROR to reverſe a judgment of the county A creditor 10 
court, in an action of debt on a bond, execut- an inſolvent eſ- 
ed by ſaid deceaſed, on the 3d of June 1773, for tate, who 


177-15-8, New-Yark money—writ dated 4th of dn are rtil 
arch 1791. 


ſaving clauſe In 


The defendant plead in bar to ſaid action that on _— ne SY 


the 14th of February 1787, he exhibited to the court in it himſelf. 
of probate a true and perfect inventory of the eſtate of 
laid Hendrick Winegar, and at the ſame time repre- 
ſented ſaid eftate Bo inſolvent ; and commiſhoners 
were appointed by ſaid court, to examine and adjuſt 
the claims of the creditors, and to make return on the 
iſt of April then next; that on the 18th of faid 
April ſaid. commiſhoners made their report to ſaid 
court, which was accepted ; and that the plaintiff did 
not exhibit ſaid bond to ſaid commiſſioners, nor had 
the ſame ever been allowed by them ; and that the 
debts allowed, and the charges againſt ſaid eſtate, ex- 
ceeded the ſum the whole eſtate was ſold for. 


Ihe plaintiff replied, that ſaid executor had omit- 
ted to inventory ſundry articles of perſonal eſtate, and 
debts due to ſaid eſtate, the property of ſaid deceaſed, 
Nz. and enumerated the articles, amounting in all to 
about the ſum of {149 3 all which eſtate ſo ſhewn by 
the plaintiff was not inventoried by the defendant 
within the time limited by ſaid court for ſettling ſaid 
eltate ; nor before the date and impetration of the 
plaintiff's writ. eg 
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The defendant rejoined—he admitted that ſaid ar. 
ticles were not put into the firſt inventory, exhibited 
on the 14th of February 1787, but that ſoon after ſaid 
articles mentioned in the plaintiff's reply, came to his 
knowledge and poſſeſſion, he cauſed them to be inven- 
toried in four ſeveral inventories, in addition to the 
firſt, viz. one on the 20th of March 1793; one on 
the 2oth of June 1793; one on the 25th of January 
1794; and one on the rith of Auguſt 1794; all 
which had been exhibited to and accepted by faid 
court of probate—and that the plaintiff ought to be 
barred, without that, that the ſeveral articles mention- 
ed in the plaintiff's replication, were ſo diſcovered and 
ſhewn by him the plaintiff, as in faid replication is 

The plaintiff demurred to the defendant's rejoinder. 
The county court gave judgment that the rejoinder of 
_ defendant was ſufficient, and that he recover his 
coſt. 


Error aſſigned generally—and nothing erroneous 
plead. * a 


In conſideration of this caſe two queſtions aroſe, 
viz. firſt, whether the plaintiff had brought himſelf 
within the ſaving of the ſtatute — ad, if he had, was 
this the proper remedy ? 


By the court—The true ſolution of the firſt quel- 
tion depends, upon the meaning of theſe words in the 
ſtatute, Other and further eftate, &c. nat before dil- 
<« covered and put into the inventory.” There was no 
time limited in this caſe, in which the executor 
thould ſettle the eſtate, only a time for the creditors 
to exhibit their claims to the commiſſioners, and in 
which they ſhould make their report. The ſtatute 1s, 
« that if upon the report of the commiſſioners the 
« eſtate appears to be inſolvent, the judge ſhall ſet 
« outs to the widow her dower, and neceſſary furni- 
« turg, and ſhall order the remainder of ſaid eſtate to 
« be ſold, including her dower, with the incum* 
« brance ; and after full payment of debts of a cer- 
« tain deſcription, and charges, &c. the reſidue to be 
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« paid to the ſeveral creditors, who have ſubſtantiated 
« their claims according to ſaid act, in proportion to 
the ſums to them reſpeCtively owing.” To what 
time, or tranſaction, has the words net before, relation? 
To the time of making out the average, or to the time 
limited for the creditors to exhibit their claims in? 
The latter is the next foregoing antecedent, as ſet down 
in the ſtatute; but the former ſeems to be the true 
ſpirit and reaſon of the ſtatute; for it is very clear, 
that it is not intended that the average made out ſhould 
be any way infringed and broken in upon and there is 
nothing more common than for additional inventories 
to be exhibited, even after the return of the commiſ- 
foners is made; and the average is made upon the 
whole eſtate contained in all of them. But in this 
caſe there is no averment, either of the time, or of the 
aa of diſcovering this eſtate. The plaintiff ſays 
the defendant omitted to inventory certain articles of 
eſtate, all which eſtate, /o ſhewn by the plaintiff, was 
not inventoried, &c. but there is no averment that 
the plaintiff ever diſcovered or ſhewed any eſtate of 
the deceaſed to the defendant, to which the words, fo 
eum, can refer—ſo that the plaintiff hath not made 
out a caſe, which can bring up the queſtion fairly. 


In the caſe of Leavenworth vs. Timothy Jones, 
admininiſtrator on the eſtate of William Jones, de- 
ceaſed, in an action of debt on book. The plaintiff 
demanded one hundred pounds as being due from 
the ſaid William Jones, by book at the time of his 

e. 


The defendant plead in bar, that ſaid Jones's eſtate 


vas duly repreſented and found to be inſolvent; and 


kt forth the inventory of his eſtate, and the debts 
allowed and reported by the commiſſioners ; alledg- 
ng that the plaintiffs debt was not exhibited to ſaid 
commiſſioners, nor allowed by them, and that faid 
eſtate was ſettled ; and that the defendant had cloſed 
lis account with the judge of probate z and that by 
the laws of the ſtate the plaintiff was barred of any 
recovery. 
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The plaintiff replied, and admitted ſaid deceaſed; 
eſtate to be inſolvent, and that his debt was not exhih-. 
ited to ſaid commiſſioners nor allowed; yet he ſaid 
William Jones died veſted and poſſeſſed of ſundry 
parcels of land and other eſtate to the amount of more 
than five hundred pounds value, which was particu- 
larly ſet forth and deſcribed, and which was not put 
into the inventory of ſaid William Jones' eſtate ; and 
which the plaintiff had ſince diſcovered. 


The defendarit demurred to the reply of the plain- 
tiff, and judgment of the ſuperior court, that the 
plaintiff's reply was ſufficient and for him to recover 
£ 72 damages and colt. | 

This judgment was reverſed in the ſupreme cout 
of errors in October A. D. 1789, upon a writ of er- 
ror brought by ſaid adminiſtrator—and for the fol- 
lowing reaſons — | 3 

« It is our opinion that no adminiſtrator is liable to 
any ſuit upon an inſolvent eſtate, which appears bj 
the records of the court of probate, to have been fully 
ſettled. ; and can only be liable upon the ground of 
neglect or miſconduct, eſpecially, pointed out in the 
plaintiff's declaration. For to admit creditors who 
have never exhibited their claims to the commiſaon- 
ers, to maintain actions upon othfer principles, would 
involve the moſt vigilant adminiſtrator in controver- 
ſies, uncertain both in their nature and conſequences; 
and would be inconſiſtent with the analogy and gen- 
eral policy of law, and with that ſecurity which 
a neceſſary truſt ought to receive, to induce perlors 
of diſcretion to accept it. Any neglect or miſcon- 
duct of an adminiſtrator in conducting the ſettlement 
of an eſtate, will, upon being ſpecially diſcloſed and 
proved, ſubje& him immediately to anſwer damages 
reſulting therefrom.” | 


As to the ſecond queſtion, whether this is the 
proper remedy ? The law is, that no proceſs in lau, 
except for debts of a certain deſcription, ſhall be ad- 
mitted or allowed againſt the executors or adminiſtr- 
tors of any inſolyent eſtate, ſo long as the ſame {ha 
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be depending, &c. This paragraph takes away the 


remedy the creditors have in the ordinary courſe of 
law, whilſt the inſolvency is pending before the court 
of probate z and ſhuts them up to the only remedy be- 
fore the commiſſioners. Then comes the paragraph 
which dE&lares that whatever creditor ſhall not make 
out his or her claim, with ſuch commiſſioners, ſhall 
forever after be debarred of his or her debt, unleſs he 
or ſhe. can ſhew, or find ſome other or further eſtate 
nat before diſcovered and inventoried. 


It is very clear that the law intends that the credi- 
tors who have had their debts allowed, ſhould have the 
benefit of all the eftate which at that time had been 
diſcovered and inventoried—and thatthe eſtate thecre- 
ditor ſhould after diſcover, ſhould be the only fund 
from. which he ſhould derive payment; the remed 
therefore muſt be ſuch as applies itſelf to the new wif. 
covered eſtate only, and that will not ſubject the ex- 
ecutor any further. The moſt natural and feaſable 
method would be, for the creditor firſt to apply to the 
executor, ſhew him the eſtate, and get an invento 
of it made and returned to the court of probate ; then 
to move the court to open the commiſſion of the com- 
miſſioners, in order to examine his claim, and on its 
being allowed, to order the ſale of the eſtate, and out 
of the avails, after deducting the charges, to pay his 
debt, or his average—for a perſon diſcovering other 
and further eſtate, will not entitle him to it, unleſs he 
has a juſt debt, and this muſt be aſcertained by the 
commiſſioners, or at law. A queſtion may then ariſe 
in what proportion he ſhall be paid, whether his ave- 
1080 only with the other creditors, or in full of his 
debt, provided the new diſcovered eſtate is ſufficient. 
The words of the ſtatute are, that he ſhall be barred 
of his debt, unleſs he diſcovers other eſtate, &c. which 
ſeems to imply, that if he does, he ſhall be entitled to 
his full average in the whole eſtate, as far as ſuch new 
diſcovered eſtate will go; and this can be no injury to 
the other creditory. judgment of the court was, 
Te | 


,* 
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The court will 
not grant a new 
trial on the 
ground of ſtrict 
law, to throw 
the party out 
of a juſt de- 
mand, 


LITCHFIELD COUNTY, 


that there was nothing erroneous in the judgment 
complained of. | 


Doty and Olmſtead, adminiſtrators of Samuel 
Judſon verſ. George White. , 


debt, in which ſaid White declared that the ſaid 
muel, at the time of his deceaſe, was juſtly indebt- 
ed to him the ſum of {80 lawful money—writ dated 
the 8th of July 1793; which action came to the ad- 
journed ſuperior court in November 1795, when the 
defendants prayed oyer of the plaintiff's account, and 
the whole of which was charged before the year A. 
D. 1786, viz. from 1770 to 1775. 


Upon which the defendants plead that ſaid deceaſ- 
ed, at the time of his death, owed the plaintiff nothing 
by book, 8&c. Iſſue to the court. 


The defendants relied upon giving the ſtatute of li- 
mitations in evidence; but as the iſſue referred back 
to the time of ſaid Judſon's death, which was in A.D. 
1777, when ſaid debt was not out lawed. The court 
found the ifſue in favor of the plaintiff. 


The petitioner now prayed for a new trial—1ſt, up- 
on the ground of miſpleading—and 2d, becauſe ſaid 
deceaſed had a book againſt ſaid White, which was 


not brought in on ſaid former trial. 


Pin: e 
a 


Plea in abatement, in nature of a demurrer to the 


ent. 


By the court—The petitioners not exhibiting ſaid 
account in ſaid former trial, was their own latch and 
negligence. Whenever a party has miſſed his plea, 
which would have ſaved him in a juſt cauſe, the court 
will give liberty for him to alter his plea, or grant 2 
new trial in the cauſe. In this caſe, there is no pre- 


tence but that the debt was juſtly due to the plaintiff, 


only that they might have cut the plaintiff off from 


recovering it, by pleading the ſtatute of limitations, had 


petition. And judgment—That the plea was ſuſſici- 
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they plead it properly ; and now they aſk for a new 
trial, in order to plead the ſtatute, and bar the plain- 
tif of his right. The court have in no inſtance grant- 
ed a new trial, to take a legal advantage, to throw the 
party out of a juſt demand. 


David Doty very. Thomas Judſon, &c. in right 
of his wife Elizabeth, and the reſt of the 
heirs of Samuel. Judſon, deceaſed. 


ETITION. in chancery, ſhewing that the peti- e 
tioner and Abigail Olmſtead, the relict of Sam- N 3 
vel Judſon, deceaſed, were in February A. D. 1780, is done by miſ- 
appointed adminiſtrators on the eſtate of ſaid Samuel take or other- 

Judſon ; that diſputes aroſe between him and the heirs m—_ 3 

of ſaid Samuel, deceaſed, and that the petitioner Nis temedileſs 
agreed with ſaid Thomas in behalf of himſelf and 

wife and the heirs of ſaid Samuel, to ſubmit ſaid diſ- 

putes to the abitrament and final award of certain ar- 

bitrators, by them mutually choſen ; in manner fol- 

lowing, viz. the petitioner to account for all the pro- 

perty belonging to the eſtate of ſaid Samuel, which 

tad in any way come into his hands, either as execu- 

tor de ſon tort, or as adminiſtrator z bur not to be ac- 

countable for any property of ſaĩd Samuel's, which had 

come into the hands of ſaid heirs, or of the ſaid Abi- 

eil, either before or ſince her intermarriage with Sa- 

muel Olmſtead—the parties to be admitted as wit- 

tefles before ſaid arbitrators. 


That ſaid arbitrators after hearing ſaid cauſe, found 
due from the petitioner to ſaid heirs, the ſum of 
{240-7-9 lawful money, which they awarded him to 
F py ſaid heirs, and { 17-12-9 coſt ; and judgment and 


d erecution had been ſince recovered againſt him, for 
& tte benefit of ſaid heirs, for the ſums awarded as 
50 aoreſaid. | 


2 That before ſaid arbitrators, ſaid Thomas charged 
e- the petitioner with the ſum of {100 New-York mo- 
if, , received of Stephen Platt, in June A. D. 1777, 
m ich he had not accounted for; that the petitioner 
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eln Cl of a bond due from ſaid Samuel's eſtate to 
0 


receipt included ſaid 7 100, which receipt was then in 


ſum twice. That the petitioner could now prove by 
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admitted the receiving of faid {160 of faid Platt, but 
alledged that it was received in December 1777, ag 
attorney and agent to ſaid Abigail; and that he then 
and there, on the 29th of ſaid December, gave her a 
receipt in writing, for £ oo, and therein promiſed to 
apply ſaid ſum with other monies he had received, in 


n Chambers, which bond ſaid Abigail had under. 
taken to pay with one Sarah Wheeler ; and that faid 


ſuit : but the teſtimony of the petitioner being con- 
tradicted by the ſaid Abigail, and he not being able 
at that time to adduce any further evidence to that 
point, ſaid arbitrators allowed ſaid ſum againſt the 
petitioner with the intereſt. That ſaid Abigail with 
her huſband ſaid Samuel Olmſtead, had recovered 
judgment on ſaid receipt, for ſaid C 100 and intereſt, 
whereby the petitioner had been compelled to pay fa 


William Palmer, a witneſs he knew not of at the 
time of ſaid arbitration, that ſaid £100 was received 
of ſaid Platt, in December A. D. 1777, and that it 
was included in ſaid receipt, given by. the petitioner 
to ſaid Abigail, on the 2gth of December 177/— 
praying to be relieved againſt ſaid award, and the 
judgment thereon, in ſuch way as the court might 
think proper. | | 


— > <&t wo 


To this petition a demurrer was given. And Judg- Þ 
ment of the court—That the petition was ſufficient. : 

By the court—Although a new trial cannot be h 
granted in ſuch caſe, yet where a groſs miſtake has V 
taken place in an award, either through the fraudu- Tt 
lency of one of the parties, the corruption or error of 0 
the arbitrators; or through an inevitable failure of . 
proof, being afterwards diſcovered ; a court of chance. Y 
ry, upon application and proof, will grant ſuch relief tc 
as the exigency of the caſe requires, to prevent a fall | b 


_ of juſtice where there is not adequate remedy a 
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Chriſtopher Surdam verſ. Ithuel Reed. 


CTION upon the covenants in an indenture, A defendant 
| dated the 3oth of April A. D. 1788—wherein _—_— _—_— 
and whereby, Peter Reed, guardian to the plaintiff, tiff -s right of 
bound the plaintiff an apprentice to the defendant, action, and ſub- 
until he ſhould arrive to the age of twenty-one years, mitted to arby- 
to learn the carpenter's trade, and the defendant cov- — — 
enanted to learn him the trade, and to diſmiſs him at not object to 
that age with two ſuits of cloaths, & c. The indenture the acceptance 
was ſigned by ſaid Peter Reed, the guardian, and of the award, 
Ithuel Reed, the defendant, only. —— 


The plaintiff being of age commenced this action, . right 


alledging that the defendant had not learned him the 
trade, nor furniſhed the two ſuits of cloaths, &c. 


This action was referred by rule of court. The 
referees returned their award that they found the de- 
fendant guilty, and awarded him to pay the plaintiff 
the ſum of | 


The defendant moved in arreſt of judgment, that 
the action did not lie in favor of the plaintiff, who 
was the apprentice, upon the covenants in the inden- 
ture; but the action muſt be by the guardian, who 
was the only party that ſigned the indenture. 


Two . queſtions were made—1ft, Whether the 
plaintiff for whoſe uſe the covenant was made by his 
guardian expreſsly by name, to learn him the trade, 
&c. may have this 2 tion in his own name ? — ad, If 
he might not, whether the defendant could take ad- 
vantage of it, in this ſtage of the cauſe by way of 
remonſtrance to the award of arbitrators. 


By the court Whatever doubts might have ariſen 
upon the firſt queſtion, the court entertained none as 
to the ſecond; for after the defendant had admitted 
the plaintiff's right of action in the fulleſt manner, 

by ſubmitting it by rule of court to arbitration, and 
the referees dad made their return, it is too late to 
object to the plaintiff's right of action; the award 
therefore was accepted and enforced. 


= A RT & 


——— 
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Lambert. 


Parmele Edwards ver/. 


The court will ETITION for a new trial, in an action of tref. 
Sl wher. it L ßpaſs, aſſault and battery, and reſiſting the plain. 
appears that tiff as an officer, in the execution of his office, in at- 
the caſe was tempting to levy a warrant on Samuel Parmele, for a 
— —— military delinquency; in which action verdict and 
counſet—ang judgment paſſed againſt the petitioner for £20 dama- 
alſo to prevent ges—ſtating, that ſaid warrants were granted by cap- 
inconſiſtency in tain Church, for fines impoſed in A. D. 1793, for mi- 
* * % litary delinquencies, which happened before October 

pon ' 

the ſame point. 1792 3 and ſaid warrants were dated in 1793, and di- 
rected to ſaid Lambert, the orderly ſergeant of ſaid 
company—and that in October 1792, the general aſ- 

ſembly repealed the whole code of military laws, un- 

der which the delinquencies happened ; and that by 

the ſuperior court and the ſupreme court of errors ſaid 
warrants had been adjudged to be illegal and void— 

and that the council for the defendants in ſaid cauſe, 

by mere miſtake of the law, did not object to ſaid 

TE warrants going to the jury ; and that they were de- 
; livered to 4 jury, and were the only ground on which 
the jury found their verdict againſt the defendants. 

And this they were able to prove by the jury who tri- 

ed ſaid cauſe. On the hearing of ſaid petition an ob- 

jection was made to inquiring of the jury, as to the 
grounds of their verdict; but by the court they may 

be enquired of. They teſtified, that they conſidered 

one, if not all ſaid warrrants to be legal, and that the 


defendants, they thought, uſed more force than was 


neceſſary; but that they never contemplated the caſe 
excluſive of the warrants. A new trial was granted, 
on the ground that it was a miſtake in the council in 
not objecting againſt the warrants going to the jury; 
and it ſeemed to involve a very great abſurdity, that a 
verdict ſhould ſtand againſt the petitioner, upon the 
ſole ground of the legality of warrants which had by 

: the higheſt courts in the ſtate been adjudged to be ib 
legal and void. an res 


FEY 
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Sed ick, Patterſon and Mallory, Selectmen 
of Cornwall, and the reſt of the inhabitants 
of ſaid town verſ. John Pierce. 


ETTTION in chancery, ſhewing that the general The firſt ec- 
aſſembly, in October, 1737, paſſed an act di- cleſiaſtical ſoci- 
reting the ſale of all the townſhips in the weſtern 7 0 co 
lands, and that each townſhip lying on the eaſt ſide the intereſt 
of Ouſatonuc River, ſhould be divided into fifty- granted to the 
three rights, excluſive of former grants made by the 228 
general aſſembly; and that one of ſaid rights ſhould „ hen it contin. 
be for the uſe of the miniſtry forever, that ſhould be ed of but one 
ſettled in ſuch town according to the conſtitution and fociety. 
order of the churches eſtabliſhed by a law, entitled 
an act relating to eccleſiaſtical affairs —amongſt which 
was the townſhip of Cornwall; and by force of ſaid 
act, one of ſaid fifty-three rights in ſaid townſhip of 
Cornwall, was ſequeſtered forever, for the uſe of 
the miniſtry in ſaid town. And ſaid townſhip was 
ſoon after fold by the general aſſembly to ſundry pro- 
prietors ; and in May, A. D. 1740, the general aſ- 
lembly paſſed an act incorporating the inhabitants and 
proprietors into a town by the name of Cornwall. 
That from October, 1737, there had been no eccle- 
laſtical ſociety exiſting there agreeable to ſaid act ex- 
cept the inhabitants of the town of Cornwall, who 
had always had the power of improving ſaid right of 
land, fo reſerved, for the uſe of the miniſtry. That 
laid town, by the ſelectmen or a committee, leaſed 
outfaid lands to various people, for large ſums of 
z which were the property of ſaid town, to 
de applied for the uſe of the miniſtry in ſaid town; 
which monies had from time to time been entruſted 
to the care and keeping of John Pierce, Eſq. to be, 
improved - and loaned for their benefit; ſome of 
which he had loaned and had the obligations in his 
bands ; and refuſed to render an account of ſaid mo- - 
mes or ſecurities z and that the evidence of his hav- 
ing ſaid monies and ſecurities was in his knowledge 
and poſſeſſion ; and the petitioners had no means of 
eymeing it, but by his teſtimony—Praying that he 
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aſſembly annexed to the town of Kent, for eccleſiaſt- 


vere ſaid Sedgwick, Patterſon and Mallory ſeparated 
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might be compelled to diſcloſe on oath, what moniej 
and obligations had come into his hands and what he 
now held; and that he be ordered and decreed to 
pay and deliver the ſame over into the hands of the 
ſeleQtmen of ſaid town. 
© To this petition the reſpondent pleaded in abate- 
ment 


iſt, That ſince the incorporation of ſaid town, viz, 
in A. D. 1774, a part of ſaid town, with the in- 
habitants thereof, had been by an act of the general 


ical purpoſes only; where they ſtill remained. 


2d, That another large part of ſaid town, with the 
inhabitants, were in A. D. 1780, by an act of the 
eee aſſembly, annexed to the town of Warren, 
for eccleſiaſtical purpoſes. 


zd, That in A. D, 1793, another part of ſaid 
town, with the inhabitants, were ſet off and annex- 
ed by law to the ſociety of Milton. 


4th, That in A. D. 1782, more than ſixty of the 
remaining inhabitants of ſaid Cornwall, among whom 


themſelves from the church in Cornwall, as eftabliſh- 
ed by law, and formed themſelves into a diſtinct ſoci- 
ety 2 the purpoſe of public worſhip, and denomin«- 
ted themſelves congregationaliſts, agreeably to a law 
entitled an act, for exempting thoſe people called ſep- 
arates, from paying taxes for the ſupport of the eſtab- 
liſhed miniſtry ; and who ſo remained and were cal 
led the ſecond ſociety in ſaid town. 


5th, That the inhabitants of ſaid town, who had 
not been ſet off, nor ſeparated as aforeſaid, in A: D. 
1782, formed and organized themſelves into an eccle- 
ſiaſtical ſociety, according to the conſtitution and or- 
der of the churches, as eſtabliſhed by law, and were 
and are in fact and name the firſt eccleſiaſtical ſoci- 
ety in ſaid town of Cornwall, and eyer have been ſo 
recognized and called; and have a miniſter regularly 
ordained and ſettled amongſt them, and have ever 


„ „„ e 
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held and oxjoyed ſaid monies, and the intereſt which 


had ariſen thereon, 


6th, That ſaid firſt ſociety by their legal vote, paſ- 
ſed on the 3eth of November A. D. 1795, appointed 
Seth Peirce, Zacheriah Jones, and Abel "Tharp, a 


committee to receive and take care of ſaid monies, &c. 
for ſaid year. 


7th, That ſaid town of Cornwall, on the 29th of 
December 1794, in legal town meeting, voted, that 
the public parſonage and monies, be appropriated, and 
the annual avails paid equally to each of the eccleſiaſti- 
cal teachers in ſaid town; and the ſelect men were 
thereby directed to carry faid vote into effect. 


8th, That ſaid town on the 7th of December 1795, 
appointed a committee to take care of the public par- 
ſonage monies, obligations, &c. | 


To this plea a demurrer was given, and by agree- 
ment all the facts in the caſe, not included in the pe- 
tition, were thrown into the plea, in order to try the 
queſtion fairly; and after a full hearing of the argu- 
ments, the judgment of the court was, that the plea 
was ſufficient. 


By the court—Every town incorporated by law, 
contains in it all the rights, powers and privileges of an 
ecclefaſtical ſociety, and are ſubject to all the duties: 
and ſo long as they remain one entire body, may man- 
age their eccleſiaſtical concerns in town meeting z but 
3s ſoon as the inhabitants become ſeparated, for eccle- 
laſtical purpoſes, as a part being ſet off and annexed 
to other ſocieties, they muſt YE to tranſact their ec- 
cleſiaſtical buſineſs in town meeting—as a town they 
melude all the divifions—as an eccleſiaſtical ſociety 
they exclude them. And this eccleſiaſtical ſociety 
continues to exiſt through all the diviſions and ſubdi- 
wlions, and hath right to have and hold all intereſts 
granted to the town for eccleſiaſtical uſes, at a time 
when there was no other eccleſiaſtical ſociety in the 
town that could take. 
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Sedgwick ver. David Waterman, agent of the 
proprietors of the ore bed in Saliſbury. 


CTION declaring that the proprietors advertiſed 

co good ore dug for ſale, at 10/6 per ton, and 26 
PF een ar E in the bed; that the plaintiff purchaſed of them eighty 
try will be ad- three tons of ore in the bed, for which he paid 8/ per 
mitted, if the ton for raiſing it, and 2/6 for ſaid ore; that ſaid ore 


original, in the was bad, fo that he could not make iron of it—damage 
hands of the 
adverſe party, [4 80 


* Plea Not guilty. Iſſue to the jury. 


The facts in the caſe were—the general aſſembly 
by their act, made and conſtituted the proprietors of 
ſaid ore bed, a company or corporation,” with power at 
their meetings to make bye-laws and rules, reſpeCting 
ſaid ore bed; to appoint a clerk, and conſtitute agents, 
&c. That one Loveland, ſold and delivered the ore 
and received and gave his receipt for the pay for it. 

The plaintiff produced a ſworn copy of the defend- 
ant's appointment, as clerk or agent for the company, 
as entered on their books, which they refuſed to pro- 
duce and ſhow. This copy was objected againſt, but 
was admitted by the court; it being the bel evidence 
in the plaintiff's power to obtain, the original being in 
the hands and poſſeſſion of the defendants, and 
refuſed to produce it and Loveland the clerk of ſaid 
company was admitted a witneſs and ſworn, and teſti- 
fied to the quantity of ore which was fold and deliy- 
ered, 


The ore was proved to be very bad. The jury found 
2 verdict for the plaintiff, which was accepted by the 


court. | 
Ebenezer Church ver. Roſwel Ruſſel, 


CTION of ejectment, for two pieces of land, 
return upon an deſcribed in the declaration. 
execution levi- 


ed upon land, Plea No wrong or diſſeiſin. Iſſue to the jury: 


that the apprai- "Fi 53881 . 
ſers were — The plaintiff's title was, the levy of an execution 


ly appointed on the demanded lands, againſt Stephen Ruſſe), who 


A ſworn co- 


. 


An officer's 


id, 


ion 


ho 
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was owner of the lands, made on the 31ſt of Decem- and fworn— 
ber A. D. 1794. adjudged to be 


a 2 good return. 
The defendant ſet up a deed from ſaid Stephen of 
the ſame lands, dated the 23d of April A. D. 1793. 
The plaintiff challenged faid deed to be fraudulent. 
The defendant objected againſt the levy of the plain- 
tif”s execution going to the jury, on the ground that 
it was legally deficient. 


The return of the officer was, that ſaid land was 
appraiſed by A, B and C, indifferent freeholders of, 
&c, who were legally appointed and ſworn, by Elijah 
Rockwell, juſtice of n and who appraiſed ſaid 
land at £ 37-2, &c. e return was, that the ap- 
praiſers were legally appointed and ſworn, but did not 
thew how they were appointed, ſo that the court 
might judge whether they were legally appointed or - 


not. 


The court admitted the return upon the execution to 
go to the jury; and verdict and judgment for the 
plaintiff to recover. It being proved that the deed to 
the defendant was fraudulent, made to defeat credi- 
tors of their juſt debts. 


Town of Saliſbury verſ. Town of Harwinton. 


CTION of the caſe, declaring that on the ath . in an aQion 
of March, A. D. 1793, Timothy Steadman, . 

one of the poor inhabitants of the town of Harwinton, vor of one town 

came with his wife and two children into the town of againſt another, 

daliſbury ; that his wife and one of his children fell ay 2 

lick there, and the ſelect men of ſaid Saliſbury were nit ar" eg. 

obliged and did provide doctors and nurſes for them, mitted to prove 

and other neceſſaries, boarding, waſhing, and lodging, che advance- 

tothe amount of £25, of which notice had been giv- AT 

en to the defendants, and payment requeſted and re- 

luſed ; whereupon the defendants became liable to 

Pay for ſaid expenditures, and in conſideration thereof 


they aſſumed and promiſed to pay the plaintiffs, &c, 
Plea Non aſſumpſit. Iſſue to the jury. 
I 


' 
| 
' 
i 
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An action at 
common law 
lies againſt a 
town for dama- 
ges ſuſtained , 
through the in- 
ſufficiency of its 
bridges. 
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The ſelect men of Saliſbury, one of whom was 
named in the action, were admitted as witneſſes, not- 
withſtanding they were objected againſt, to prove the 
advancements which had been made. | 


Lewis verſ. Town of Litchfield, 


CTION of the caſe, declaring that on the 10th 

of January laſt, the plaintiff owned a certain 

mare, worth ninety dollars; that as his ſervant was 

riding on his buſineſs in the public road in ſaid town 

of Litchfield, and in croſſing a certain bridge, which 

it was the duty of ſaid town to keep and maintain in 

good and ſufficient repair, ſaid mare ſlipped her foot 

through a hole in laid bridge and broke her leg— 
whereby he had wholly loſt ſaid mare. 


Plea—not guilty. Iſſue to the jury, and verdit 
for the plaintiff. | 


A motion in arreſt of judgment was made after 
verdict, by the defcndants, that this action would not 
lie at common law, and only upon the ſtatute. The 
motion in arreſt was adjudged inſufficient. 


By the court—The ſtatute has made it the duty of 
the towns to make, keep and maintain in good and 
ſufficient repair all neceflary bridges, &c. in their rel- 
pective limits. This creates the duty and gives an 
action to recover damages, againſt any town for dam- 
ages ſuſtained, through the neglect of their duty in 
that behalf. The ſtatute in order to enforce upon 
the towns the importance of doing their duty, has an- 
nexed a penalty upon thoſe towns who neglect after 
having had notice of the defect, viz. that they ſhall pay 
double damages, to the party injured. But this does 
not take away the plaintiff's remedy at common law, 
for the ſingle damages. | 


— , 0 .. // 
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Richard De Kentland ver. Aſahel Somers. 


CTION of debt on judgment, declaring that Upon 2 nul 
A the plaintiff in the ſuperior court in February ion mag 
, plead to a re- 
A. D. 1776, recovered a e, for £{106-12-7 cord of a judg- 
1 and 8-6-5 colt, againſt the defendant ment againſt 


and David Goodrich of Sharon, fince deceaſed— Er Good- 
which debt neither the defendant nor ſaid Goodrich oa jadgnent 
had ever paid. againſt David 


5 Goodrich, jun. 
Plea— That there was no ſuch record and judg- will not — 


ment as the plaintiff had ſet forth in his declaration, the iſſue. 


The plaintiff replied, that there was ſuch a record 
and judgment, and prayed the court to inſpect the 
record, Upon inſpection, it appeared, that the judg- 
ment was againſt ſaid Somers and David Goodrich, 


jun. 


Judgment of the court—That there was no ſuch 
record and judgment, as ſet forth in the plaintiff's 
declaration. 


Aſhbel Humphry verſ. Vir. P. Boge, 


CTION of ejectment, for about one hundred Several col- 
acres of land, deſcribed. in the plaintiff's decla- lectors cannot 


join in one deed 
ration, ; of the lands 


fold by th 
Plea—that the defendant had done no wrong or ;.\c..jly for 


diſſeiſin. Iſſue to the jury. taxes, 


The plaintiff was the original proprietor of lot No. 
21, in the firſt diviſion of lands in the town of Win- 
cheſter, of which the demanded premiſes were a part. 


The defendant ſet up title to a part of ſaid land, 
under a deed from Roſwel Coe, a collector of taxes, 
to one Samuel Smith, and to the other part of ſaid 
land under another deed from five collectors jointly, 
to ſaid Samuel Smith. | 


The plaintiff obje cted againſt theſe deeds going to 
the jury, on the ground that they were ſo defective 
u point, of both legal form and ſubſtance, that they 


138 


Exccutors 
cannot main- 
tain actions of 
ejectment for 


lands, unleſs 
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transferred no title at all. The deed from ſaid Coe, 
was—« Know ye, that I Roſwel Coe, collector of 
« rates for the town of Wincheſter, by virtue of one 
« paragraph of a law, entitled an act for collecting 
% and paying of taxes, having proceeded accordi 
« to law, for the conſideration of {6 lawful money 
« for rates and coſt, received to my full ſatisfaCtion of 
« Samuel Smith, of Wincheſter, he being the higheſt 
« bidder, do give, grant, bargain and ſell, unto ſaid 
c“ Smith, his heirs and aſſigns, one piece of land, con- 
ce taining by eſtimation thirty one acres and one hun- 
« dred and teh rods, and is part of lot No. 21, in the 
« firſt diviſion of lands in ſaid town, and is bounded,” 
&c. | 


The deed from the five collectors jointly, was in 
the ſame form, except it did not expreſs the ſale to be 
for the payment of any taxes ; and deſcribed the land 
fold, to be part of lot No. 21, in the firſt diviſion of 
land in ſaid Wincheſter, being ſeventy acres. 


The deed from Coe, was permitted to go to the 
jury, upon the ground that it had the formal parts of 
a deed ; and its not expreſſing whoſe land it was, or 
for whoſe taxes it was ſold, or that it was in ſatisfac- 
tion of ſaid taxes, might be ſupplied by other proof. 


The deed from the five collectors was excluded by 
the court. ' 


By the court Each collector acts by a ſeparate au- 
thority only, and cannot join; beſides it would great- 
ly injure and embarraſs the owners of lands in re- 
deeming them, if it was allowed to be done. 


Livingſton, &c. executors of the laſt will of 
Gilbert Livingſton verſ. Iſaac Bird. 


CTION of ejectment, for a certain tract of 

land, of which the plaintiffs alledged they were 

ſeiſed, in virtue of their ſaid truſt, and that the de- 
fendant had difleiſed them. 
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Plea in bar—that James Bird, late of Saliſbury, de- empowered by 

ceaſed, was indebted to ſaid Gilbert, deceaſed, by ee 
bond, in the ſum of {255-18-3 New-York money, is inſolvent, 
payable in one year with intereſt, and to ſecure the 
payment of ſaid bond, on the 8th of January A. D. 
1784, gave a mortgage deed of the demanded premi- 
ſes, defeaſable by paying ſaid bond; and that the 
plaintiffs had no title bas ſaid mortgage deed, given 
to ſaid Gilbert, deceaſed, and that ſaid James remain- 
ed in poſſeſſion until his death. That ſaid Gilbert in- 
ſtituted an action on ſaid bond, and recovered judg- 
ment and execution againſt ſaid James, for the whole 
ſum due thereon, which was paid, ſatisfied, and diſ- 
charged on the firſt day of March 1794, and before 
the date and impetration of the plaintiff's writ. 


The plaintiffs replied, that ſaid bond was not paid 
by the time limited in the condition of the mortgage 
deed ; and although the ſaid Gilbert recovered judg- 
ment and ſatisfaction for ſaid debt, as the defendant 
in his plea in bar had alledged ; yet that faid Gilbert 
in his life time, commenced an action of ejectment 
for ſaid mortgaged premiſes, againſt James Bird, 
to the county court, holden at Litchfield, on the third 
Tueſday of September A. D. 1789, which by ſundry 
removes came to the ſuperior court, in Auguſt A. D. 
1793, when ſaid James died, and faid ſuit abated ; in 
which aCtion a bill of coſt had been incurred to the 
amount of eighty dollars, that had never been paid. 


The defendant demurred to the reply of the plain- 
tiffs, and the caſe was continued to adviſe—and at 
Auguſt term, A. D. 1797, this cauſe was re-argued, 
and judgment—that the reply of the plaintiffs was in- 
luſficient, and for the defendant to recover his coſt. 


f 


In the diſcuſhon and conſideration of this cauſe, ſe- 
veral points came up, -viz. iſt, Whether executors 
could have and maintain this action of ejectment? 
f 2dly, If they could, were the coſts incurred in the 
former action of ejectment a lien upon the mortgaged 
f premiſes ? And 3dly, If they were not ſo to be con- 

lidered, was the payment of, the debt, ſubſequent to 
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the time limited in the condition of the mortgage 2 
bar to an action brought to recover the mortgaged 
premiſes ? | 


The court determined that executors had no right 
to maintain actions of ejectment for real property, 
without ſpecial proviſion in the will, or unleſs the 
eſtate was inſolvent, and wanted for the payment of 
debts—neither of which exiſted in this cale. 


This point being decided againſt the — 
court thought it unneceſſary to make any deciſion as 
to the other two points. 


David Shelton ver/. Enos Dutton. 


Action of CTION for a treſpaſs, committed on land, {20 


treſpaſson land, damages only demanded. 
not appealable a 
unleſs the de- Upon the declaration being read, it was obſerved 


_ 8 by the court, that it was an action of treſpaſs, in 
pounds. Which the demand was but zo, and not appealab 
The caſe was eraſed from the docket. | 


Jacob Bull verſ. Peter Pratt. 


In an action ; CTION of treſpaſs, brought for the profits of a 
2 certain ſaw mill, from the year A. D. 1786, 
e eee Auguſt 1795, ſaid to be worth C5 per annum 
not go back of Writ dated March 1796. 


three ycars. 


In an action Plea—Not guilty. Iſſue to the court. 


of ejectment for ä . , ; 
the land, the A queſtion in this caſe was made, whether the 


whole of the plaintiff might go back of three years from the date of 


plaintiff's dam- 8 4. 
8 the writ, in the proof of damages ? By the court- H 
ought to be re- may not. N 


9 The plaintiff recovered theſe premiſes from Pratt 
by action at law, and went into poſſeſſion in Auguſt 
1795, and brought this action for the mean profits 


By the court—Although this action has been {ul- 
tained in this ſtate for the mean profits, founded on 
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precedents in Great Britain, yet there can no ſound 
reaſon be given, why the value of the improvements, 
as well as any other damage done to the eſtate ſhould 
not be recovered in the action of ejectment brought 
for the land 3 and there are very weighty reaſons in 
favor of it. It is multiplying law ſuits unneceffarily— 
and in the action of ejectment all the mean profits 
may be brought in. In this action the court can look 
back only three years. The action of ejectment in 
England, is an aſſigned action to try the title only, in 
which damages for the mean profits are not recovered; 
ours is a real action, not only to try the title and recov- 
er the poſſeſſion ; but alſo to recover all the damages 
ſuſtained by the plaintiff by the diſſeiſin, poſſeſſion, 
improvement, and other wrongs and treſpaſſes com- 
mitted and done by the defendant, during the time 
of his holding the demanded premiſes. 


— & ᷣ 2 


Hartford County, Sept. Term, A. D. 1796. 


Thomas Newſon verſ. Lemuel Storrs. 


ant on the 3oth of November 1786, wrote the 4.— — 


llowing letter to the plaintiff, viza.—“ Middletown, one hundred 
« Nov. 3oth, 1786. Capt. Newſon— Sir, My brother pounds, with a 
Roger Storrs informs me he ſhall diſſolve partner- 3 —— 
« ſhip with Mr. Francis, therefore to enable him to the Itter would 
« furniſh himſelf with an aſſortment of goods entire- be obligated 
«ly on his own footing ; think it will be advanta- with him for 


l geous to him to take Z 100 on intereſt ; if he ſhould, _ —_ 
and it is agreeable to you to furniſh him to that „ill be obliga- 

* amount, I will become obligated with him for pay- tory on the 

„ment of it. Lemuel Storrs.” Which letter was writer of the 


given to ſaid Roger to deliver to the plaintiff and was _— 


Amon of the caſe, declaring that the defend- A requett in 
0 


_ Accordingly delivered; and that the plaintiff upon the 


requeſt of the defendant made in ſaid letter and on 
LI1- 
0 


— —— TS 
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his engagement therein, advanced F 100 to ſaid Ro- 

er; and wrote a note for ſaid Roger and the de- 
3 to ſign, agreeably to ſaid letter - Which note 
was in words and figures following, viz. « December 
« 5th, 1786.— For value received, we jointly and 
cc ſcvcrally promiſe to pay to Thomas Newſon 100 
cc lawful money on demand, with the lawful intereſt, 
witneſs our hands“ and was ſigned by Roger Storrs, 
That the defendant was ſoon after notified that his 
brother Roger had reccived ſaid ¶ 100 of the plaintiff, 
agreeably to his requeſt in ſaid letter. —And in con- 
ſideration thereof, the defendant promiſed and en- 
gaged, as in faid letter or writing, that he would be. 
come obligated with ſaid Roger for the payment of 
ſaid Z 100 and the intereſt by his bond or note.— That 
in November 1788, ſaid Roger failed in buſineſs, 
and ſhut himſelf up from his creditors, and made over 
all his propertyto the defendant; andthat the defendant 
firſt informed the plaintiff of ſaid Roger's having fail. 
ed—and the plaintiff preſented to the defendant faid 
note ſigned by ſaid Roger, for him to ſign; but the 
detendant refuſed to fign it, or to become bound any 
way with ſaid Roger for ſaid £100, and had wholly 
failed of performing his ſaid promiſe, and faid debt 
had never been paid. 


Plea - non aſſumpſit. Iſſue to the jury, and ver- 
dict that the defendant did aſſume and promiſe in 
manner and form, and for the plaintiff to recover. 


The defendant made a motion in arreſt of judg- 
ment, that the plaintiff's declaration and matters 
therem contained were inſufficient in the law. 


The exception taken was, that ſaid letter was only 
a propoſition to know whether the plaintiff would 
loan the ſum or not, and if he would, the terms were 
to be ſettled, before the money was delivered. 


In anſwer to this it was ſaid, that the letter con- 
tamed a requeſt, for the loan of the _ and en- 
gagement to become obligated with ſaid Roger for 
the ſame, in caſe the plaintiff would advance it; 


and that the advancement of the ſum by the plainti 


* 
* 


SEPTEMBER TERM, A. D. 1796. 443 


was complying with the terms of the letter, and the 
defendant thereupon became abſolutely holden and 
bound —and that it was alledged in the declaration 
that the defendant was notified that the money had 
been advanced, and that he in conſideration thereof, 
aſſumed and promiſed to be become obligated, &c. 


The motion in arreſt was overruled, and judgment 
that the declaration was ſuthcient and for the plain- 
tiff to recover. 


) 

By the court—This is plainly no more nor leſs than 

; a letter of credit ſent by the detendant to the plaintiff, 

1 for him to let his brother have { 100, and that he 

. would become obligated with his brother for the pay- 

ment of it. 'The money was advanced to the de- 

fendant's brother agreeably to the requeſt in the let- 

) ter, and the defendant became holden to give his ob- 

x ligation with his brother, to the plaintiff for the pay- 

f ment of it. 

" WH Nathaniel Talcott, jun. vert Sylveſter and Jo- 

y ſeph Pulſifer. 

| | 

a RI T of error to reverſe a judgment of a juſ- A judgment 

tice, upon the confeſhon of ſaid Nathamiel ann cage 5 

to ſaid Pulſifers, in words following, viz. & Hartford genere rar 

1 «f. Glaſtenbury October 22, 1793, perſonally ap- bitrators as an 

1 « peared Nathaniel Talcott, jr. and confeffed, that he cſerow, to ob- 
« owed Sylveſter and Joſeph Pulſifer, the ſum of 3 

2 20 lawful money, due on note, dated October av ard they 

rs « 224, 1793, given to ſaid Sylveſter and Joſeph Pul- ſhall make, is 
« fifer, whereupon this court give judgment, that the erroncous. 

1 | « ſaid S. and J. Pulſifer recover of the ſaid Nathaniel 


Id « Talcott, jun. the ſum of {20 lawful money dama- 


« ges, and 1/6 coſt, Execution granted the 22d of 


+ „October 1793.” 

E: The ſaid Talcott complained that in rendering ſaid 

10 judgment, manifeſt error had intervened; and eſpe- 

* cally aſſigned— that ſaid note was an eſcrow, given 

7 only to oblige ſaid Talcott to abide the award certain 
if arbitrators ſhould make on certain matters of contro- : ' 


- 


* " 
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verſy ſubmitted to them, and for no other conſidera. 
tion or indebtedneſs, and was not for any debt then 
due from ſaid Talcott; and that ſaid judgment and 
execution were to be ſubject to ſaid award whether 
any thing was due from him or not; and for that 
purpoſe were to be delivered into the hands of ſaid 
arbitrators, who were to endorſe them down to the 
ſum they ſhould find due from {aid Talcott. 


Plea—Nothing erroneous. Judgment—Manifeſt 
crror. 


By the court—The note is ſuch, that a juſtice has 
no right by law to take a confeſſion upon ; it being 
an eſcrow, and not a note for a debt due and owing; 
and it is altogether againſt the policy of the law to 
place an award, which is to be made in ſuch manner, 
that the party can have no remedy or day in court to 
except againſt it, let it be ever ſo corrupt or miſtaken, 
It is objected by the defendant, that the averments in 
the writ of error are contrary to the record of the jul- 
tice. 'The ayerments in the writ of error do not con- 
tradict the record, admitting the juſtice had juriſdic- 
tion—They are that the note confeſſed upon, was an 
eſcrow ; on which it follows, nothing could then be 
due, but was ſubject to a future contingency, and not 
a debt which a juſtice had authority by law to accept 
a confeſſion of from one perſon to another; and that 
the whole was coram non judice ; like a judgment of 
this court, upon a bond vouched by two witneſſes for 
the payment of 100 in money only. To ſet forth 
the bond in a writ of error, would not contradict any 
record. See Curtice vs. Scovel and Curtice vs 
Bulkley, 1 vol. Root's Rep. 327 and 329. 


Miller verſ. Lynde. 


A cauſe bro't 


bo © alibi of ETITION of Phineas Miller, John C. Nightin- 
thisſtateagainſt gale of the ſtate of Georgia, and Nathaniel Pat- 
a citizen of this ten and others, of the ſtate of ConneCticut—Shewing 1 
ſtate jointly that Joſeph Lynde of Hartford in the ſtate of Con- 
with. cltizens necticut, had preferred his petition in chancery again 
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them to this court—That ſaid Miller and Nightingale of another ftate, 
were citizens of the ſtate of Georgia, and that the |! f, "Mover 
demand made in faid petition amounted to 750 dollars, cut court of 
excluſive of coſt—That- faid Miller and Nightingale the United 
only were concerned in intereſt in ſaid petition, the Statcs. 
note on which the ſuit mentioned in ſaid petition was 
brought, being aſſigned to them and was their proper- 
* and they were deſirous of removing ſaid cauſe to 

e circuit court next to be holden in the ſtate of Con- 
necticut, praying that the petitionees in ſaid petition 
might have liberty to remove ſaid petition to the next 
circuit court to be holden at Hartford in Connecticut s 
on the 25th day of September inftant, upon their 
procuring good and ſufficient ſecurity to enter the co- 
pies in ſaid circuit court, &c. 


To this petition or motion, a demurrer was given. 


The petition referred to, was, Joſeph Lynde vs. faid 
Miller, Nightingale, Patten and others—Complain- 
ing of a fraud practiſed in obtaining from him the 
note mentioned in faid ſuit, about which ſaid petition 
was converſant, and to which all the petitionees were 
privy, and in which they were concerned ; and pray- 
ing for a diſcloſure from each and every of them on 
bath; and that this court would grant ſuch relief as 
the juſtice of his caſe required. | 


The motion of Miller, Nightingale, &c. was ad- 
journed to adviſe. —And at the adjourned ſuperior 
court, it was determined that the application to re- 
move ſaid petition to the circuit court, could not be 


granted. 


By the court The ſeveral ftate courts originally 
had juriſdiction of all cauſes of every deſcription ari- 
ling within their reſpective territorial limits; of 
crumes committed upon the high ſeas, and of all caul- | 
cs of maritime or admiralty juriſdiction. 


ae. rw PI... * ß RS fs 


1 


The federal courts have juriſdiction only of ſuch 
cauſes as by the conſtitution is expreſsly given to 


i them; all the reſt remain in the ſtate courts. The 


it yords in the conſtitution, are,— 
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Sect. 2d. © The judicial power, ſhall extend to all 


caſes in law and equity, ariſing under this conſtitution, 
the laws of the United Staces, and treaties made, or 
which ſhall be made, under their authority ; to all 
caſes affecting ambaſſadors, other public miniſters and 


_ conſuls ; to all caſes of admiralty and maritime juriſ- 


diction ; to controverſies to which the United States 
ſhall be a party; controverſies between two or more 
States, between a ſtate and citizens of another ſtate; 
between citizens of different ſtates, between citizens 
of the ſame tate, claiming lands under grants of dif- 
ferent ſtates 3 and between a ſtate or the citizens 
thereof and foreign ſtates, citizens and ſubjects.” — 
In no caſe have the federal courts juriſdiction of any 
cauſe between citizens of the ſame ſtate, except where 
they claim title to land under grants from ditterent 
ſtates. Nor is it extended to any of the caſes enu- 


merated, excluſively, unleſs by conſtruction. 


By the law of congreſ',, entitled an act to eſtabliſh 
the judicial court of the United States 


Sect. 13.“ The ſupr- me court ſhall have excluſive 
juriſdiction of all controverſies of a civil nature, 
where a ſtate is a party; except between a ſtate and 
its citizens, except, alſo, between a ſtate and citizens 


of other ſtates, or aliens; in which latter caſe, it {hall 


have original, but not excluſive juriſdiction. And 
ſhall have excluſively all ſuch jurifdiction, of ſuits or 
proceedings againſt ambaſſadors or other public min- 
iſters or their domeſtics, &c. as a court of law can 
have or exerciſe, conſiſtently with the law of nations; 
and original but not excluſive juriſdiction of all ſuits 
brought by ambaſſadors, public miniſters, conſuls," 
&c. 


By this act, the ſupreme court is declared to have 
excluſive juriſdiction, only in three cafes, viz. in con- 
troverſies of a civil nature, between the United States 
and a particular ſtate and between particular ſtates 
and where ambaſſadors and public miniſters, conſuls, 
&c. ſhall be ſued or proſecuted. 
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By ſection 111th, it is enacted that the circuit courts 
ſhall have original cognizance, concurrent with the 
courts of the ſeveral ſtates, of all ſuits of a civil nature 
at common law, or in equity; where the matter in 
diſpute exceeds in value the ſum of five hundred dol- 
lars, excluſive of coſt, and the United States are plain- 
tiffs or petitioners ; or an alien is a party, or the 
ſuit is between a citizen of the ſtate in which it is 
brought, and a citizen of another ſtate.— This act de- 
clares the cognizance of the circuit courts in all the 
caſes, therein enumerated to be concurrent with the 
juriſdiction of the ſtate courts. 


All concurrent juriſdictions have equal power and 
authority, and when either juriſdiction is applied to 
for juſtice in the regular courſe of law, it may not 
ſhrink from its duty and refuſe to exerciſe the power 
by law veſted in it. 


In Sect. 12th, it is enacted, „“ That if a ſuit be 
commenced in any ſtate court againſt an alien, or by 
a citizen of the ſtate in which the ſuit is brought, 
againſt a citizen of another ſtate ; and the matter in 
diſpute exceeds in value the ſum of five hundred dol- 
lars, excluſive of coſt, &c. and the defendant ſhall 
at the time of entering his appearance in ſuch ſtate 
court, file a petition for the remoyal of the cauſe for 
trial, into the next circuit court, to be held in that 
diſtrict, and offer good and ſufficient ſurety, for his 
entering in ſuch court, on the firſt day of its ſeſſion, 
copies of ſaid proceſs againſt him, and alſo for his 
there appearing and entering ſpecial bail in the cauſe, 
if originally requiſite ; it thall then be the duty of the 
ſtate court to accept the ſurety and proceed no further 
in the cauſe.” 


Does not this proviſion take from the ſtate court, a 
cauſe, of which by the conſtitution of the United 
States and by the conſtiiution and laws of the partic- 
ular ſtates, it hath original and plenary juriſdiction, 
and carry it to the circuit court which has only a con- 
current juriſdiction with the ſtate court? From all 
which, it is clear, that the circuit court have concur- 
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rent juriſdiction with the ſtate courts, in all cauſes 
between citizens of different ſtates, &c. but no ju- 
riſdiction of cauſes between citizens of the ſame ſtate, 
except where title of land is claimed by grants from 
different ſtates. It is alſo clear, that the ſtate courts 
have original, plenary juriſdiction of all cauſes be- 
tween the citizens of their reſpective ſtates and the 
citizens of other ſtates, and foreigners, concurrent 
with the circuit court, and excluſive juriſdiction of 
all cauſes between the citizens of their reſpeCtiye 
ſtates, except where the title to land is derived from 
grants of different ſtates. : 


Whenever therefore it happens that a ſuit is inſtitu. 
ted by a citizen, before a court of the ſtate to which 
he belongs, jointly againft a citizen of the ſame ſtate 
and a citizen of another ſtate, the ſtate court only 
hath competent juriſdiction to try it. Beſides, the 
reaſon why the federal courts had juriſdiction given 
them of cauſes between citizens of different ſtates 
concurrent with the ſtate courts, was to avoid all ſuſ- 
picion of partiality. But in this caſe that reaſon fails. 


Ezra Holcomb and John Gillet verſ. Nathan- 


iel Gillet. 
Where a teſ- dETITION in chancery, ſhewing, that in April 
tator covenants 1773, faid Ezra Holcomb was married to Phebe 


NM _ his Gillet, daughter of Nathaniel Gillet, late of Siml- 
in favor ofa bury, deceaſed. That he owned a farm lying, partly 
ſon, and aſter- in faid Simſbury and partly in Granville, worth Goo. 
wards doth That ſaid John was ſon of ſaid Nathaniel, and lived 
oy 2 rms with him, improved his farm, and ſupported him and 
prejudice of a his wife; the parents being old and unable to pro- 
third perſon, vide for themſelves. That ſaid Nathaniel, the father, 
wegn "0a on the 24th of April 1773, made his will, by which 
3 he gave a third of his eſtate to his wiſe for her life; 
and after giving ſundry legacies, he gave to his ſon 
John, all the reſt and reſidue of his real and perſonal 
eſtate, viz. all his lands in the wedge of land, and his 
dwelling houſe and barn, with all his movable eſtate, 


not before diſpoſed of, and appointed ſaid John lis 
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executor. That in April A. D. 1781, ſaid Ezra and 
John propoſed to make an exchange of their intereſts 
and fituations, viz. ſaid Ezra to exchange his farm 
for what ſaid John had given to him by his father's 
will, and ſaid Ezra to take care of the old people 


and in order that ſaid agreement might be effectually 


carried into execution, it was neceflary to have the 
conſent and confirmation of ſaid Nathaniel, the fa- 
ther; accordingly upon application to him, inform- 
ing him of ſaid propoſed agreement, he was well 
pleaſed with it; and thereupon made and executed the 
following writing, viz. „ April gth, 1781. This 
« may certify all whom it may concern, That where- 
« as my ſon, John Gillet, to whom I gave in my will 


« all my real and perſonal eſtate after my deceaſe, to 


« him and his heirs forever, beſides the legacies that 
« I have ordered to be paid out; and whereas the ſaid 
John Gillet, hath by his agreement with my ſon-in- 
« law, Ezra Holcomb and my daughter Phebe Hol- 
comb, to let them and their heirs have all his ſaid 
« Gillet's ſaid right and title of my laſt will, I do 
hereby agree that I do conſent to my ſon John Gil- 
© let's covenant and agreement with ſaid Holcomb, 
« and that I will agree never to alter my ſaid wilt that 


now ſtands to my ſon John, unleſs I ſhall be driven 


« to neceſlity for my comfortable ſupport, then I will 
« diſpoſe of my lands or eſtate as I ſhall think proper. 
«Witneſs my hand, Nathaniel Gillet.” Wt 


Whereupon ſaid Ezra, by deed dated 12th of April 
1781, conveyed to ſaid John his farm lying partly in 
Simſbury and partly in Granville; and ſaid John by 
deed of ſame date conveyed to ſaid Ezra all the eſtate 
given to him by his father's ſaid will, which the teſta- 
tor had agreed not to alter. And accordingly each 
entered into poſſeſſion of the reſpective premiſes, deed- 
ed to them as aforeſaid, by the other. That ſaid Ez- 
ra ſupported and maintained ſaid parents until a little 
before the ſaid NathaniePs death, when the ſaid Na- 
thaniel Gillet, jun. craftily enticed away his father, 
the ſaid Nathaniel, ſen. and knowing of all the mat- 
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ters aforeſaid, did with deſign to defraud the petitions 
ers of the eſtate given by will to ſaid John and by 
him conveyed to ſaid Ezra as aforeſaid, perſuade faid 
Nathaniel, ſen. that he had been ill uſed by the peti- 
tioners; and that he was not well ſupported, and that 
in caſe he the ſaid Nathaniel, jun. could have the eſ- 
tate, he would do much better by him; and by ſuch 
falſe and groundleſs ſuggeſtions, irritated his mind 
againſt the petitioners, and prevailed upon his father 
to alter his ſaid will, and by a new will, revoking the 
former, to give to him the ſaid Nathaniel, jun. the 
whole of the real eſtate given to ſaid John by ſaid for- 
mer will ; which will was dated the 23d of May A. 
D. 1783, whereby ſaid Ezra loſt his farm aforeſaid, 
and ſaid John had become liable upon his covenants 
of warranty. Praying that the court would inquire 
into the facts and order and decree that ſaid Nathaniel, 
jun. the reſpondent, releaſe to the ſaid John or to the 
ſaid Ezra all the right and title he had derived by faid 
laſt will of his father to the lands and real eſtate giv- 
en to ſaid John, by ſaid former will. To this peti- 
tion, a plea in abatement was given, that the petition 
contained no proper grounds for the interpoſition of 
a court of chancery. | 


Judgment—That the plea in abatement was, inſuf- 
ficient. 


By the court Ezra Holcomb is a purchaſer for val 
uable conſideration upon the faith and ſolemn agree- 
ment of the teſtator that he would not alter his will, 
which was in favor of his ſon John. Nathaniel, 
jun. is a volunteer, who with full notice of all ſaid 
tranſaQtions, perſuades the teſtator, by falſe ſuggeſt- 
ions, to alter his former will and to give ſaid eſtate to 
him. Theſe facts being true, ſhews him to have been 
guilty of a great fraud, and that in equity he is hold- 
en to make good his father's agreement, and to con- 
vey the eſtate to ſaid John, or the ſaid Ezra. 


At the adjourned ſuperior court, holden on the 4th 
Tueſday of November, 1796, this petition was heard 
upon the merits and granted ; and a decree paſled, 
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that ſaid Nathaniel ſnould releaſe ſaid land to ſaid 
Ezra, under a penalty. 


State — Richard Doan. 


It is not ne- 


| þ ceſſary to the 
[ry fnding for murder. After verdict of the qualifications 


jury finding the priſoner guilty, the counſel for of a juryman. 
e toner — in ka. of judgment—That ws oe yg 
Eliſha Williams, one of the jurors who was of the ted or put into 
pannel that tried the priſoner, was not at the time the liſt. 
of ſaid trial a freeholder, poſſeſſed of real eſtate rated 


in the common liſt at nine dollars or more. 


The attorney for the ſtate replied—That the ſaid 
| Eliſha was a taliſman returned by the ſheriff, and that 
at the time of his being returned, and at the time of 


| faid trial, he was a freeholder poſſeſſed in his own 
. right of real eſtate, ratable in the common liſt at 
5 more than nine dollars, (viz. of a dwelling houſe hav- 
n ing three ſmokes, or fire places and two and a half 
1 acres of paſture land.) The counſel for the priſoner 
demurred to the reply. 
f. Judgment—That the reply- was ſufficient, and the 
motion inſufficient. f 
ab By the court—This ſum is the rule given by law to 
re- aſcertain the quantity of eſtate requiſite to qualify a 
ill, juryman — but it doth not mean to make it a requiſite 
ie), that it be actually rated or put into the common liſt. 
aid | 
o Frederick Bull ver/. Simeon Royce. 
e 
r CTION of account for the time the defendant Joo an 1 
ot was bailiff and receiver to the plaintiff, viz. gig fis ding 


from the 1ſt of January 1794, to the 1ſt of January that thedefend- 
1795, declaring that the plaintiff and defendant were ant was bailiff 
: 4th in partnerſhip in the buſineſs of driving horſes, hack- *. — 
card ney coaches, and carriages, and to ſhare equally in he ted in 
fled, the profits; ſaid Bull to find the horſes and carriages, the declaration, 


and the defendant to keep and drive them. In the is good. 
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profecution of which buſineſs the defendant received 
large ſums of money to account to the plaintiff for 
the one half, &a. 

The defendant plead, that he was never bailiff and 
receiver to the plaintiff in manner and form, &c. II- 
ſue to the jury. 

Ihe jury found the following verdict, viz.— In this 
caſe the jury find that the defendant was bailiff and 
receiver of the plaintiff a part of the year A. D. 1794, 
and that he do account. 4 

A motion in arreſt was made by the defendant for 


the uncertainty of the verdict, becauſe it did not find 
what part of the year the defendant was bailiff and 


receiver. «tHe 
The cauſe was continued to adviſe. At the ad- 


journed ſuperior court, November 1796, the motion 


A new trial 
granted on the 


in arreſt was adjudged to be inſufficient. 


By the court—The jury have found that the de- 
fendant was bailiff and receiyer of the plaintiff in the 
year A. D. 1794. The words a part'sf, may be re- 
jected as ſurpluſage. If the defendant was bailiff and 
receiver of any part of the time within the declaration, 
he is accountable for ſuch part; and though the 2 
ry have not preciſely found how great a part of 
year A. D. 1594, he was bailiff and receiver, yet that 
may be aſcertained by the auditors, as well as the 
ſum for which he is accountable. 


Windham County, Sept. Term, A. D. 1796. 
Gallup ver/. Fiſh. 


ETITION for a new trial in an action of ccc. 
ment for a piece of land, brought by ſaid Fiſh 


ground of new againſt ſaid Gallup, in which the plaintiff reco 


SQ = > 
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the land—ſtating that the plaintifF's title was under a diſcovered evi- 
ſurvey made to John Baniſter, of a large tract of land 2 OE 
beginning at two white oak trees in Fiſh's brook, and of , 2 
thence running eaſtward, &c. That the defendant's which was laid 
lot bounded north on ſaid Baniſter's ſouth line, and in by the plain- 
that the queſtion was about the courſe of the line of * 
Baniſt er's land whether it run due eaſt, or eaſt bear- 

ing ſome degrees ſouth ; and alledging that ſince ſaid n 
trial, he had diſcovered new evidence which did de- 

termine what the courſe of ſaid line was and ought 

to be adjudged, viz. a record of an action of partition 

and judgment thereon, in this court in A. D. 1750, 

between Samuel Baniſter, William Bowen and wife, 

John Gallup and the proprietors of the common land 

in Voluntown, and ſaid John Banifter under whom 

the plaintiff claimed, and a partition made and re- 

turned by the ſheriff, in purtuance of ſaid judgment, 

by which it appeared, that the ſouth line of ſaid John 

Baniſter's lot was a due eaſt line, which evinced moſt 

clearly that the land in controverſy belonged to the 

petitioner. | 

The reſpondent plead in abatement—1ſt, That the 

petition contained no ſufhcient reaſons for a new trial 

—2d, That the record and judgment referred to, was 

a public record and with due diligence might have 


been diſcovered before ſaid trial—3d, That faid re- 


cord and judgment was produced by the reſpondent 
in ſaid former trial, and was a material exhibit to 
make out his title and was delivered to the jury with 
ſaid cauſe. 


The petitioner replied, that a copy of ſaid action 
and judgment was produced by the plaintiff as one of 
the mean conveyances to bring down the title from 
ſaid Baniſter to the plaintiff, * it being conceded 


by the petitioner, that the reſpondent had all Baniſ- 
ter's right, it was laid in upon ſaid trial and went to the 
jury, but was never read in court, nor any uſe made 
of it for the purpoſe of ſettling the bounds or line; 
nor had the petitioner the leaſt4idea that any evidence 
7 be derived from it, reſpecting the courſe of 
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The reſpondent demurred—and judgment that the 
reply was ſuflicient. 


By the court This partition was an ancient tranſ- 
action, and it is nothing ſtrange, that the petitioner 
ſhould have been ignorant of it; and though produced 
by the plaintiff as one link in the chain of his title, 
which was admitted by the petitioner, without any 
idea that it furniſhed any evidence as to the bounds 
and line, it paſſed ſub filentio to the jury, and as 
much out of his knowledge as if it had not been pro- 
duced ; but it muſt have been in the knowledge of the 
reſpondent. 'The court heard the petition on the mer- 
its, and granted a new trial. 


Daniel Loomis verſ. Elijah Simons. 


A queſtion to CTION of treſpaſs and f:lſe impriſonment— 
what company declaring, that on the 23 day of November 
een dees „. 1793, the defendant being captain of a grenadier 
a 3 © company, in Hampton, iſſued two warrants againſt 
is of military ſundry perſons, for military delinquencies, and by 
cognizance, and miſtake inſerted the plantiff me in each of them, 
ra- with nine ſhillings annexed to his name, in each, and 
4 the militia, directed them to Nathaniel Fuller, orderly ſergeant, 

of {aid company, commanding him to levy and col- 
lect ſaid ſums of the plaintiff ; and ſaid Fuller having 
received ſaid. warrants, levied them on the body of the 
plaintiff, and him unlawfully impriſoned on the 15th 
of January A. D. 1794, in the common gaol, in Wind- 
ham, for the ſpace of twenty-four hours, and until he 
paid large ſums to obtain his liberty; when in fact 
the plaintiff did not belong to ſaid grenadier company, 
of which the defendant was captain; but to the com- 
pany of militia in ſaid Hampton, commanded by cap- 


tain Utly ; all which the defendant well knew. 


To this action the defendant plead in bar, that the 
commanding officer of the 5th regiment, purſuant to an 
act of the general aſſembly, gave orders to the de- 
ſendant to raiſe a company of grenadiers in fac 
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Hampton, by inliſtment; that the plaintiff voluntari- 
ly inliſted into ſaid company, by ſubſcribing his 
name; and faid company was eſtabliſhed ; and the 
defendant was choſen and appointed captain of ſaid 
company, and the plaintiff from the firſt organization 
of ſaid company to the iſt of October 1793, had con- 
ſtantly done duty in it. That the plaintiff was legal- 
ly warned to appear completely equipt, on the 4th of 
October 1793, and on the 7th of ſaid October, being 
days of review, neglected to appear on both of ſaid 
days, and perform his duty, for which the defendant 
being captain of ſaid company, inflicted a fine of nine 
ſhillings, per diem, for his delinquency aforeſaid, and 
gave notice thereof to the plaintiff, that he might 
make application to the lieutenant colonel command- 
mt, to get excuſed from ſaid fines—but the plaintiff 
wholly neglected to make ſuch application, and there- 
upon the defendant ifſued his warrants, directed to 
his orderly ſergeant aforeſaid to collect ſaid fines, by 
force of which, faid orderly ſergeantfor want of monies 


and eftate, levied ſaid warrants on the body of the 


plaintiff, and him committed to gaol, until he paid 
laid fines and the legal coſt and as to any other aſ- 
ſulting and impriſoning, the plaintiff ſaid he was not 
guilty. | | 

The plaintiff replied and admitted, that the defend- 
ant had orders to raiſe ſaid company, and that the 


plantiff did ſubſcribe his name to ſaid inliſtment; and 


that the defendant was captain of ſaid company, and 
that he was warned to do duty in his ſaid company on 
lad days, and neglected to appear, &c. yet he ſaid 
that before and at the time of ſubſcribing his name to 
laid inliſtment, he belonged to the company of militia 
in ſaid Hampton, commanded by captain Utly, which 
did not at that time conſiſt of more than ſixty four 
rank and file, and that ſaid inliſtment was void; and 
that he had ever fince been holden to do duty in ſaid 
company of militia under captain Utly. 


To this reply the defendant demurred. And judg- 
ment — That the plaintiff's reply was inſuſſicient. 
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By the court The queſtion in this caſe is, wheth. 
er the captain is liable. 'The law has divided the ex. 
ecutive government into diſtinct and different depart. 
ments, and aſſigned to the juriſdiction of each, cer- 
tain cauſes and matters proper for their cognizance. 
As all maritime cauſes are determinable in the admi- 
ralty courts; all chancery matters in the courts of 
chancery ; all ſpiritual cauſes in the courts of eccle. 
ſiaſtical juriſdiction ; and all military queſtions and 
matters, by the officers and courts eftablithed from 
among the militia. And the courts of common lay 
take cognizance of all civil cauſes, and crimes com- 
mitted againſt the peace and laws of the ſtate. And 
the juriſdiction of the ſuperior court ſpreads over the 
ſtate and over all other courts of peculiar juriſdiction, 
to ſuperintend them, and to keep them within their 
proper limits and bounds, to prevent their interfering 
with one another or their encroaching upon the com- 
mon law courts. But hath no right to interfere in 
any cauſes or queſtions proper for the other courts to 
determine. A captain hath the ſame legal authority 
to inflict a fine for neglect of duty in any of his iv 
diers, as a juſtice of the peace has to fine a man for 
getting drunk or breaking the peace; and the ſoldier 
may appeal to the lieutenant-colonel commandant, for 
redreſs ; but if he does not, the judgment of the 
captain is final; and unleſs it appears he has abuſed 
the authority given him and acted corruptly, no ac. 
tion lies againſt him. | | 

The queſtion is altogether of military cognizance, 
viz. to which of ſaid companies the plaintiff belong- 
ed; and in which, by law, he ought to do duty; thi 
is determinable by the ofheers of the militia. 


David Manwaring verſt Jonathan Harris d 
ſton. 


A petition in ETITION in chancery, ſhewing, that on the 
chancery WO - "th of September, 1793, Abner Loomis 01 
about the title Alhford, in the county of Windham, was indebted 


about the title : ; a 
of land, may be to ſaid Jonathan Harris of Boſton, in the ſtate 0 


* 
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Maſſachuſetts, {140 3 and to ſecure the payment, brought in the 
gave him a deed of a piece of land in ſaid Aſhford, uy where 


. G * . the] ies, 
and took from ſaid Harris a writing counting upon ſaid N 


dieed and the conſideration, and therein promiſing of the parties 


and engaging to deliver up ſaid land upon ſaid debt's reſide within 
being paid, and the intereſt, within three months. . count. 
Both ſaid deed and defeaſance were dated the jth of 
September, 1793. That ſaid Abner Loomis was alſo 
indebted to the petitioner by note, dated the 25th of 
July, A. D. 1794, the ſum of { 82-21; and that 

he attached ſaid land, and recovered judgment on 

ſaid note before the county court holden at Windham 

on the 3d "Tueſday of Auguſt 1794, againſt faid 
Loomis, for the ſum of £82-2-7 debt and coſt that 

he took out execution on ſaid judgment, and on the 

6th of October 1794, cauſed ſaid execution to be levi- 

ed on faid land, and had the ſame appraiſed and ſet off 

to him thereon, according to law, for payment of faid , 
debt. That on the 29th of April 1795, he offered and 
tendered to ſaid Harris, five hundred and thirteen 
dollars, which was in full of the debt due from ſaid 
Loomis, and the intereſt to that time; which he re- 
fuſed to accept, pretending that ſaid deed to him was 

an abſolute deed, and that the petitioner was ready to 

pay faid debt to ſaid Harris—praying that upon the 
petitioner's paying or tendering to ſaid Harris and ſum. 

of five hundred and thirteen dollars, or the ſum which 
ſhould be found by the court to be due,” that ſaid Har- 

ris be compelled to releaſe to him all the right, title and 
intereſt, he had to ſaid lands, by force of ſaid deed 
from ſaid Loomis. 


' Plea in abatement—that neither of the parties to 
this petition dwelt or reſided in the county of Wind- 
ham—and that the ſuperior court fitting in the county 
of Windham, had not juriſdiction of ſaid petition, 
but that it ought to have been bronght to the ſuperior 
court in the county of New-London, where the peti- 
tioner belonged. 


Demurrer to the plea. And judgment — That che 
plea in abatement was inſufficient. | 
Nun 
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By the court The land about which the petition 
is converſant, lies in the county of Windham, and it is 
beſt to ſquare the proceedings in chancery as near to 
the rules which regulate the common law courts ag 
may be; and by the ſtatute, all cauſes for the trial of 
the title of land, ſhall be brought in the county in 
which the land lies. 


Cargel, Malbone, &c. Committee of the School 
Society, formed within the limits of the firſt 
eccleſiaſtical ſociety in Pomfret, and the reſt 

of the inhabitants of ſaid School ſociety ver. 
Seth Groſvenor and others, committee of ſaid 
firſt Eccleſiaſtical ſociety. 


CTION of account, for certain notes and inter- 
monies beloag eſt, and for the monies received, and that was 
to the ſchool {till due upon them, which was granted to the firſt 
ſocieties com- eccleſiaſtical ſociety in Pomfret, by the general aſſem- 
canes Doria bly in A. D. 1733, to be pproperanys to the uſe of 
ſiding and ſchools only, and received by the committee of ſaid 
2 were ſociety in A. D. 1741. | 

in the parochi- 3 

al limits of ſaid Plea—that the defendants were never bailiffs and 
locictics, receivers of the plaintiffs' monies, &c. in manner and 


form, &c. Ifſue to the jury. 
The jury found that the defendants were bailiffs 


and receivers of the monies, &c. of the plaintiffs, in 
manner and form, &c. and that the defendants do ac- 
count—which verdict the court accepted for the fol- 
lowing reaſons, viz. 'The general aſſembly in May A. 
D. 1733, ordered that the ſeven weſtern townſhips 
ſhould be ſold, and granted the money ariſing from 
the ſale, to the ſeveral towns and pariſhes, which made 
and compoſed liſts in A. D. 1732; the intereſt to be 
applied to the ſupport of ſchools in fuch towns and 
pariſhes of which the firſt ſociety in Pomfret was one, 
who by their committee in A. D. 1941 received thelr 
proportion of the bonds and money aforeſaid. 


The ſchool 


nr 
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In January A. D. 1792, by far the greater part of 
ſaid firſt ſociety in Pomfret, diſſented from ſaid eccle- 
ſiaſtical ſociety, and formed themſelves into a church 
or ſociety, by the name of the Catholic Reformed 
Chriſtian Church and Congregation, and ſettled a mi- 
niſter amongſt them, The reſt of the inhabitants 
which remained being the Firſt Eccleſiaſtical Society 
claimed to hold the ſchool monics excluſively, of thoſe 
who diſſented from them. 


By the laſt paragraph of the law, entitled an act ſe- 
curing equal rights and privileges to Chriſtans of eve- 
ry denomination in the ſtate, which was made and 


paſſed at the general aſſembly, in October A. D. 1791, 


it is enacted, « and every perſon claiming the benefit 


of this act, ſhall be diſqualified to vote in any meeting 
of ſuch ſociety, ſave only in matters which relate to 
the maintenance and ſupport of ſchools,” —by which 
the diſſenters are conſidered as members of the eſtab- 
liſhed ſociety, for the purpoſe of ſupporting ſchools, 
and entitled to their proportion of the ſchool money. 


The act made and paſſed in May A. D. 1795, enti- 
tled an act appropriating the monies which ſhould ariſe 
on the ſale of the weſtern lands belonging to this ſtate, 
directs, that the intereſt ariſing upon ſaid monies, ſhall 
and is thereby appropriated to the ſupport of ſchools 
in the ſeveral ſocieties conſtituted, or which may be 
conſtituted by law, within certain local bounds in this 
ſtate, to be kept according to the proviſions of law, 
which ſhall from time to time be made; and to no 
other uſe or purpoſe whatſoever, except in the caſe 
and under the circumſtances therein after mentioned. 
And that ſaid intereſt as it ſhall became due from time 
to time, be paid over to the ſaid ſocieties, in the capa- 
city of ſchool ſocieties, according to the liſt of polls 
and ratable eſtate of ſuch ſocieties reſpeCtively ; 
which ſhall, when ſuch payment ſhall be made, have 
been laſt perfected. Said act alſo further provides, 
that whenever ſuch ſociety ſhall purſuant to a vote of 
ſuch ſociety, paſſed in a legal meeting warned for that 
purpoſe only, in which vote two thirds of the legal 


voters preſent in ſaid meeting ſhall concur, apply to 
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the general aſſembly requeſting liberty to improve 
their proportion of ſaid intereſt, or any part thereof, 
for the ſupport of the Chriſtian miniſtry, or the pub- 
lic worſhip of God, the general aſſembly ſhall have 
full power to grant ſuch requeſt, during their plea- 
ſure; and in caſe of any ſuch grant, the ſchool ſoci- 
ety ſhall pay over the amount ſo granted, to the reli- 
gious ſocieties, churches, or congregations, of all de- 
nominations of Chriſtians within its limits, to be pro- 
portioned to ſuch ſocieties, churches or congregations, 
according to the hit of their reſpective inhabitants or 
members, which ſhall, when ſuch payment from time 
to time be made, have been laſt perfected ; and in 
caſe there ſhall be in ſuch ſchool ſociety any individu- 
als compoſing a part only of any ſuch religious ſocie- 
ty, church or congregation, then the proportion of 
ſuch individuals ſhall be paid to the order of the body 
to which they belong, by the rule aforeſaid ;z and the 
monies of ſuch individuals ſhall be diſcounted from 
their miniſterial taxes or contributions, and in that 
way enure to their benefit, &c. 


And it is further enacted, that all the inhabitants 
living within the limits of the located ſocieties, who by 
law have right to vote in town meetings, ſhall meet 
ſome time in October annually, in the way and man- 
ner preſcribed in the ſtatute, entitled an act for form- 
ing, ordering and regulating ſocieties; and being fo 
met, ſhall exerciſe the powers given in and by ſaid act, 
in organizing themſelves, and in appointing the neceſ- 
ſary officers, as therein directed for the year enſuing ; 
and may tranſact any other buſineſs on the ſubject of 
ſchooling in general ; and touching the monies hereby 
appropriated to their uſe in particular, according to 
law ; and ſhall haye power to adjourn, &c. 


Here is a new corporation or ſchool ſociety con- 
ſtituted to conſiſt of all the legal voters in town meet- 
ings, living within the parochial limits of the eccleſi- 
aſtical ſociety, including all denominations, which 1s 
to regulate the buſineſs of ſchooling and the expendi- 
tures of ſaid intereſt, being the perſons to whom the 
Intereſt is granted. The inhabitants legal voters in 
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town meeting, living within the limits of ſaid firſt ec- 
cleſiaſtical ſociety in Pomfret, agreeably to the law, 
met in the month of October A. D. 1795, formed 
and organized themſelves as is therein provided; 
choſe their officers and appointed agents to call the 
defendants to account for ſaid ſchool monies. And 
the queſtion is, whether the committee of the firſt 
eccleſiaſtical ſociety in ſaid Pomfret, are accountable 
for the ſchool monies they have received from the 

ts of the general aſſembly aforeſaid, to the ſchool 
ociety, erected and conſtituted as aforeſaid ? 


It is clear that they are; and that upon three 
grounds iIſt, They are all inhabitants of ſaid firſt ec- 
cleſiaſtical ſociety living and reſiding within its local 
limits, and to whom the grants were made—2d, 'The 
intereſt granted was the common intereſt of all the 
inhabitants indiſcriminately, without regard to reli- 
gious diſtinCtions, and is drawn upon the aggregate liſt 
of all the inhabitants—3d, It is for the general benefit 
of the public, that the children of all the citizens, 
without diſtinction, ſhould receive an education; 
and it is evident from the laws upon the ſubject, that 
this was the liberal intention of the legiſlature in ma- 
king the grant. | 

I 


. » % . 
*. 


New-London County, Sept. Term, A. D. 1796. 


William Nickols ver. Thomas Giles. 


ILLIAM NICKOLS exhibited his motion for The court 
a habeas corpus to take a daughter of his, will e 
about three years old, from one Thomas Giles, who Ae 33 
as he ſaid, unjuſtly detained and withheld her from a father to take 
him, and unlawfully impriſoned her; and alſo to a daughter 
bring ſaid Giles, before this court to ſnew reaſon _ 4 
why he thus detained and impriſoned his daughter, ch Lorne yn 
&c.— Upon inquiry it appeared that the child was and the child is 


with its mother, who lived with her father the ſaid well taken care 
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of, and not like- Thomas Giles; that the child was well provided for; 

Iy to be ſo by and ſaid Nickols having no houſe and very little pro- 

the father. 3" «© 1. . : 
perty, and very irregular in his temper ard life, his 
wife had left him and went and lived with her father, 
where both ſhe and her child were well provided for. 
Upon which the court refuſed to grant ſaid writ. 


Joſeph Williams verſ. Joſeph Perry. 


Oyer muſt be A CTION of debt, declaring upon a judgment of 
given of the re- the ſuperior court, rendered in March A. D. 


cords of the ſu- 

perior court, 1794. 

when required. he defendant prayed oyer of the record. The 
plaintiff would have excuſed himſelf from giving oyer, 
becauſe the record was of this court. | 


But, by the court—Although in England where 
the records of the king's beneh are kept in the place 
where the court ſets, a profert may not be neceſſary to 
be laid in the declaration, becauſe the record is alrea- 
dy in court, to which the defendant has equal acceſs 
with the plaintiff; yet in this ſtate ' the records are 
not kept in the place where the court ſets, nor can 
they be tranſported round the circuit. Copies or ex- 
emplications muſt be taken and improved in trials; 
and its the duty of the party who would take bene- 
fit by them, to produce them in court, whenever 
oyer is prayed of them. 


Joſeph Perkins and Lydia Lothrop ver/. Joſeph 
Williams. 


Executors CTION of indebitatus aſſumpſit, declaring that 
N on the 23d of Auguſt A. D. 1792, the defend- 
— jurif- ant by authority from the plaintiffs, and for their uſe, 
dition, may received {500 of George Phillips, &c. inſurance 
apr Pr 7 company at Middletown ; which was due and owing 
en e from ſaid company to Eliſha Lothrop late of Norwich, 
ied according deceaſed, of whole laſt will the plaintiffs were execu- 
to the laws tors, and legally entitled to ſaid money—that the de- 


yore: fendant thereupon be came indebted and liable to 
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pay ſaid money to the plaintiffs, with the lawful inter- 
eſt, and in conſideration thereof, the defendant on the 
iſt of May A. D. 1795, aſſumed and promiſed to pay 
the plaintiffs ſaid ſum of 5 oo and the lawful intereſt, 
in a reaſonable time, &c. which he had never per- 
formed. | 


Plea in abatement—That it appeared by the laſt 


will of ſaid Eliſha, ſhewn on oyer, that John Luke 


and Jeſſe Breed of Norwich, in New-London county, 
both reſiding in Eſſequibo in Demerara, at the date of 
ſaid will, were appointed joint executors with the 
plaintiffs, and ought to have been joined in this ſuit. 
That ſaid Eliſha died at Eſſequibo in Demerara, in 
A. D. 1790, ſoon after executing ſaid will; which 
was proved and approved according to the laws of 
the colony of Demerara; and ſaid Luke and Breed 
accepted ſaid truſt of executors there, before the date 
of the plaintiffs' writ, and ſaid Breed was reſident at 
Norwich, and ſaid Luke in ſaid Demerara, before and 
at the date of ſaid writ. 


The plaintiffs replied, that although faid Breed and 
Luke were appointed joint executors with the plain- 
tiffs by ſaid will, yet that ſaid Luke and Breed, had 
never accepted ſaid truſt, nor qualified themſelyes to 
act as executors, before any court in this or thEUnit- 
ed States; nor given bond as the law required. 


The defendant demurred to the plaintiffs' reply. 
And judgment—That the plaintiffs reply was ſuffi- 
cient, 


By the court It appears that although ſaid money 
was due to the teſtator, and that the plaintiffs derived 
their right originally from the will; yet as the defend- 
ant recovered the money by their order ſince the de- 
ceaſe of ſaid teſtator, he is accountable to them for it. 


Further, Demerara is a foreign juriſdiction ; ſaid 
Luke and Breed's accepting the truſt, and qualifying 
themſelyes to act as executors, according to the laws 
of that country, does not qualify them to act as ſuch 
in this juriſdiction, which may require very different 
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qualifications. Beſides, it would be impolitic, and 
tend to great injuſtice, if an executor or adminiſtrator 
in a foreign juriſdiction, might collect all the debts 

and effects of the deceaſed here, and carry them away 
to the prejudice of the creditors in this juriſdiction; 
which no wiſe or juſt government would permit to be 
done to the prejudice of its own citizens. 


Nathan Williams, adminiſtrator of William Wil. 
liams, deceaſed verſ. Frederick Smith and 
Amos Porter. 


Where the ETITION in chancery, ſhewing that on the 22d 
contideration of T day of April A. D. 1773, the ſaid William 
ligation to give contracted with ſaid Frederick and his wife Elizabeth, 
a deed of cer- ſhe then being a minor, under the age of twenty one 
_ 2 years, for a certain tract of land, deſcribed in the 
impoſſible by petition, for which he agreed to give {62-14, and as 
the act of God, à title could not be given of ſaid land, until faid Eli- 
chancery will zabeth arrived of age, the ſaid Frederick executed an 
grant renct it obligatory writing, that he and his ſaid wife Elizabeth, 
— s would give a deed of ſaid land when ſhe ſhould come 

of age, which was ſigned by ſaid Frederick and his 
wife. And the ſaid William to ſecure the payment 
of ſaid*purchaſe money, gave three notes, one for 

24-12 lawful money, payable in two years, one for 
SEO payable in three years, and one for G 13-10, 
all payable with intereſt after they ſhould become due. 
That ſaid Elizabeth died before any deed was given 
of ſaid land, and ſaid land deſcended to her heirs at 
law ; that ſaid William Williams was alſo dead, and 
no deed had ever been given of ſaid land, nor could 
any ever be obtained ; that ſaid notes ought to be 
given up or cancelled ; and that ſaid Frederick had 
removed out of the ſtate, and become bankrupt, and 
had aſſigned ſaid notes to Amos Porter of Lebanon, 
who had recovered judgment upon one of them for 
£50 damages and his coſt ; and had put another of 
them in ſuit, and the petitioner had no defence againſt 
ſaid notes at law; and ſaid Porter the aſſignee had 
notice of the circumſtances of ſaid notes before the 


rr , _+E. .,;. 4 4%... £9. 
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aſſignment. And both he and ſaid Frederick refuſed 
to deliver up ſaid notes—praying for a perpetual in- 
junction to be laid on ſaid judgment, ſuit and notes, 
or that they be offset againſt ſaid obligation for a 
deed of ſaid land. 


Plea in abatement—that ſaid petition contained no 
ſuſficient grounds for the interpoſition of a court of 
chancery. | 


The petitioner contended that theſe notes were ſub- 
ject to the ſame equity in the hands of the aſſignee, as 
in the hands of the original promiſee, and that that 
was the caſe of all ſecurities for money, except nego- 
tiable notes and bills of exchange, which in favor to 
commerce were not; and cited 2 Vern. 692 and 
764—Douglas 636, Peacock vs. Rhodes, and Powel 
on Contracts, 77. And that in this caſe the condi- 
tion of the bond had become impoſſible by the act of 
God. The law laid down in thoſe authorities was 
not queſtioned by the reſpondents, but they contended 

t this caſe did not come within them. If a note 
ſhould be obtained by fraud or duteſs, &c. the aſſign- 


ment will not purge it—or if it was originally defeaſ- 


able, an aſſignment will not affect the defeaſance. It 
was alſo contended by the reſpondents that here the 
obligation for a deed, and the notes were mutual in- 
dependent ſecurities, one being the conſideration of 
the other, and that the failure of performing the one, 
did not defeat the other; but drove the petitioner to 
his proper legal remedy upon his ſecurity; as in the 
caſe of a deed with covenants of ſeiſin and warranty, 
the covenantee cannot offset his notes againſt the cov- 
enants, becauſe the covenantor was not ſeiſed; but 


muſt reſort to his legal remedy on the covenants, 


which the party had right to have tried at law, viz. 
whether he was ſeiſed or not; but more eſpecially 
where the notes were aſſigned to a third perſon—and 
ſo in this caſe if the ſaid Smith was a bankrupt, and 
there was likely to be a loſs, it was more equitable 
that it ſhould fall upon the original promiſor, who firſt 
truſted him, than upon an innocent endorſee, who 
Ooo 
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truſted, not upon the credit of the endorſer, ſo much 
as upon that of the promiſor. 


Judgment That the plea in abatement was inſuffi- 
cient. 'The petition was heard upon the merits and 
granted. | 


Clement ver/. Wheeler. 


oy re RROR to reverſe a judgment of the county 
is bound by the . . 4 . 
Spe Pape E court, in an action brought by ſaid Clement 
indenture en- before a juſtice of the peace, againſt ſaid Wheeler 
8 into by declaring, that on the 15th of April A. D. 1793, Jo- 
— 1 ſeph Wheeler, ſon of the defendant, a minor about 
conſent, eighteen years of age, by an indenture bound himſelf 
an apprentice to the plaintiff, with the conſent of the 
defendant, his father and natural guardian, until he 
ſhould arrive to the age of twenty one years, which 
would be on the 25th of December 1795, to learn the 
trade of a hatter; and covenanted faithfully to ſerve 
the plaintiff during ſaid period in the uſual form ; and 
the plaintiff on his part covenanted to provide for faid 
Joſeph, to learn him ſaid trade, &c. &c. which inden- 
tures were ſigned by ſaid Joſeph and the defendant; 
and alledging that the plaintiff had performed on his 
part, and that the faid Joſeph in direct violation of the 
covenants in ſaid indenture, did on or about the 20th 
of June laſt, depart from the houſe and ſervice of the 
plaintiff, contrary to his mind and will, and continued 
to abſent himſelf for the ſpace of two months, to his 


damage {4—writ dated 29th Auguſt 1794. 


This cauſe was appealed to the county court; and 
the defendant plead in bar, that on the 2oth of ſaid 
June, ſaid Joſeph, with the conſent of the plaintiff, 
went a voyage to Boſton, with captain Harris, and 
was gone five weeks; and that his wages were paid to 
the plaintiff*s order - and that ſaid Joſeph returned to, 
and was received by the plaintiff into his ſervice and 
buſineſs ; and that a ſhort time before the date of the 
228 writ, the plaintiff and ſaid Joſeph differed a- 

ut ſome matters, on account of which the ſaid Jo- 
ſeph left the plaintiff. | 
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The plaintiff replied, that ſaid Joſeph left his ſer- 
vice on the 2oth of ſaid June, againſt the plaintiff's ex- 
preſs prohibition, and never after had returned, ex- 
cept one day to get his clothes, which he had pledged 
for his wages; without that, that ſaid Joſeph went 
away on ſaid 2oth of June, with the conſent of the 
plaintiff, with ſaid capt. Harris, to Boſton, and that 
the plaintiff received his ſaid Joſeph's wages, in man- 
ner and form, &c. a 


To this reply the - defendant demurred, and the 
judgment of the county court was that the reply was 
inſuſhcient and that the defendant recover his coſt. 


Error aſſigned, that the county court ought to have 
adjudged ſaid reply ſufficient, and given judgment for 
the plaintiff to recover. | 


Plea—nothing erroneous. And the judgment of 
this court, that there is manifeſt error in the judg- 
ment complained of. 


By the court—The principal queſtion in this caſe 


1s, whether the father or guardian is bound by the 
covenants entered into by the minor, with the father's 
or guardian's conſent ? By the ſtatute of this ſtate no 
perſon under the government of a parent, guardian, 
&c. is capable of making any contract which is valid 
in the law, without the conſent of ſuch parent, guar- 


dian, &c. in which caſe, ſuch parent, guardian, & c. 


ſhall be bound thereby. And every ſervant and ap- 
prentice of more than fifteen years of age, who ſhall 
abſcond from their maſter's ſervice before their term 
of ſervice is expired, ſhall ſerve treble the time of 
their being abſent. And it has been repeatedly ad- 
judged upon the laſt mentioned paragraph of the law, 

t, on indentures, where the guardian covenanted 
for the apprentice, that he ſhould ſerve, &c. although 
the maſter might take his remedy againſt the appren- 
tice, for the treble ſervice, yet he is not obliged to; 
and that an aCtion well lies againſt the guardian on 
the covenants. Are the covenants in this indenture, 
formally entered into by the minor, with the conſent 
of the father and guardian, only binding upon the 
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minor, or. are they binding upon the father ? They 
are binding upon the father, the ſame as though he 
had expreſsly made them; and ſubject him to dama- 
ges for a breach. They are alſo binding upon the 
apprentice and make him liable to the treble ſervice 


only. 


Frances Siſtare, widow of Gabriel Siſtare ver/. 
Joſeph Siſtare, executor of faid Gabriel Siſ- 


tare, 
The widow PPEAL from the order of the court of probate 
of a foreigner in negativing her application for dower, and 


mY Ir: alligned for reaſons—1ſt, That at the time of the 
ed and died in {41d Gabriel's deceaſe, ſhe was the lawful wife of the 
this late, ſhe ſaid Gabriel, and had right by law to be endowed of 
Labor. the uſe and improvement of one third part of all the 
wer, 4 " real eſtate of which he died ſeiſed and poſſeſſed in his 
foreign country OWN Tight in fee, for and during the term of her na- 
againſt his con- tural life, being in value about { 5,000 lawful money, 


ſent, is not en- jying in the diſtrict of New-London. 


titled to dower 

* Nr elne, The appellee replied, that ſaid Gabriel was a na- 
tural born ſubject of the king and kingdom of Spain, 
reſiding and dwelling in Barcelona, until October 

1770, when in a voyage at fea, he was providentialh 
brought into ſaid New-London ; which he ſoon after 
determined to make the place of his abode, and provi- 
ded a veſſel, and five hundred dollars in caſh, and in 
January 1771, ſent to ſaid Barcelona, in the kingdom of 
Spain, after the ſaid Franccs, ſhe then being his law- 
ful wife z and made her acquainted with his deter- 
mination to ſettle at ſaid New-London, and requeſted 
her to come over and cohabit with him at ſaid New- 
London; which the utterly refuſed to do; and ever 
ſince had continued to reſide in Barcelona in the king- 
dom of Spain, and to abſent herſelf from her ſaid 
Huſband through her own default and not his; and 
that ſhe was a natural born ſubject of the king and 
kingdom of Spain, and was an alien and could not by 
law take or inherit any frechold eſtate. | 


P- 
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The appellant rejoined, and admitted that ſhe was 
invited by her faid huſband to come to New-London, 
and dwell with him; but the ſaid Gabriel having ſoon 
after his arrival at ſaid New-London, taken to his bed 
and board another woman, with whom he lived until 
his death, and by whom he had ſeveral children 
and that ſaid Frances remaining in Spain abſent from 
ſaid Gabriel, was through his default and not her's. 
That ſaid Gabriel was naturalized by an act of the 
general aſſembly of the ſtate of Connecticut, and was 
a citizen of ſaid ſtate, at the time of the declaration of 
independence, and ever after continued ſuch until his 
death, which happened on the firſt of January A. D. 
1794—whereby ſhe became and was at the time of 
ſaid GabriePs death, entitled to the rights of a citizen 
of ConneCticut, without that, that her abiding in 
oe abſent from her ſaid huſband, was through her 
default, | 


Appellee aſſirmed over his reply to the reaſons of 
the appellant. Iflue to the court. Caſe continued to 
adviſe. 


March Term 1797—the court found that the ſaid 
Frances abiding in the kingdom of Spain, abſent from 
her huſband, was through her default; and the judg- 
ment of the court of probate was a{fhirmed, for the fol- 
lowing reaſons, viz. The ſtatute is, that every marrt- 
ed woman living with her huſband in this ſtate, or ab- 
ſent elſewhere trom him with his conſent, or through 
his mere default, or by inevitable providence, &c. 
who ſhall not before marriage be eſtated by way of 
jointure, in houſes and lands, &c. for term of her lite, 
ſhall immediately upon and after the death of her huf- 
band, have right, title, and intereſt, by way of dower, 
to one third part of her deceaſed huſband's eſtate, in 
houſes, lands, &c. which he ſtood poſſeſſed of at the 
time of his deceaſe, during her natural life, The ap- 
pellant remained in the kingdom of Spain, - abſent 
from her huſband the ſaid Gabriel, through her own 
default; and is not by the ſtatute entitled to dower in 
her ſaid huſband's eſtate. | 


| 
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Joſeph Williams ver. Andrew Perkins, &c. ex. 
ecutors of Eliſha Lothrop, deceaſed. 


Creditors to . PPEAL from a judgment of the court of pro- 


an inſolvent eſ- bate, . * a return of commiſſioners on 


tate are conclu- * 
Eliſha's eſtate, 


ded by the com- fal or the following reaſons, viz. 


miſſioners' diſ- ſaid Eliſha Lothrop's eſtate was repreſented inſol. 


allowing their vent, and commiſſioners appointed to examine and re- 
N port the debts due from his eſtate, to whom ſaid 
Williams exhibited an account againſt ſaid Eliſha, as 

his agent in Demerara, in the Weſt-Indies, from A. 

D. 1785, to A. D. 1788; in which was ſtated to be 

due to the appellant, 14,057 guilders, equal to 5,602 

dollars, when the outſtanding debts ſhould be collect- 

ed by him there, which was ſtated under the hand of 

ſaid Eliſha. That from ſaid 1788 to the 12th of May 

1791, ſaid Eliſha and John Luke, were joint agents 

- for the appellant in ſaid Demerara, and that in ſaid 

time they paid on ſaid Eliſha's account 10,079 guild- 

ers, fourteen ſtivers; and they rendered their account 

of their joint agency amounting to 54, 5 23 guilders, 

excepting bad and outſtanding debts ; that upon faid 

Eliſha's account there was due from him 14,057 

guilders ; and ſrom ſaid company 54, 5 23 guilders, a. 

mounting in the whole to 27,411 dollars, which claims 

the appellant exhibited to ſaid commiſſioners z and 


ſaid commiſſioners miſtaking the law diſallowed ſaid 


claim, on the ground that ſaid debts ought to be col- 
lected out of ſaid Eliſha's eſtate, and out of ſaid Eli- 
ſha's and ſaid Luke's eſtate jointly, in the Weſt-Indies; 
the whole being for buſineſs tranſacted there as agents 
for ſaid Williams, although nominally it was done in 
their own names. 


The appellee replied, that the reaſons were not true, 

and were inſufficient. On which an ifſue in fa& and 

law was joined. The appellant offered ſaid accounts 

which were exhibited to the commiſſioners ; alſo the 

commiſſioners to prove and ſubſtantiate the truth of 
his reaſons. 
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To the admiſſion of this evidence the appellees ob- 
jected; that the evidence was irrelevant, the com- 
miſſioners being by law made the ſole judges of the 
claims of the creditors; and their doings were final 
and concluſive, as to all claims of creditors againſt an 
inſolvent eſtate—although the executors, &c. may con- 
teſt at common law, claims allowed by the commiſſi- 
oners; as alſo, may heirs and legatees or creditors, 
conteſt claims allowed in favour of executors or ad- 
miniſtrators by commiſſioners. 


The court was of opinion that the evidence was 
not admiſſible for the reaſons above ſtated. The law 
having been long ſettled to be ſo; and it is expreſsly 
declared by the ſtatute, that whatſoever creditor ſhall 
not make out his or her claims with ſuch commiſſion- 
ers, before the full expiration of the time ſet and lim- 
ted for that purpoſe as aforeſaid, ſuch creditor ſhall 
forever after be debarred of his or her debt; unleſs, 
&c. 


The appellant filed a bill of exceptions and judg- 
ment was, that the reaſons were not true. 


The caſe of Phelps vs. Edwards, adminiſtrator on 
the eſtate of Benedict Arnold, is in point. 1 vol. 
Root's Reports, 96. The caſe of Punderſon vs. Mrs. 
Avery, adminiſtratrix on her huſband's eſtate, adjudg- 
ed in the ſuperior court at New-London, in the ſum- 
mer circuit of A. D. 1785, and afterwards affirmed in 
the ſupreme court of errors, went upon the ſame prin- 
ciple. 1 vol. Root's Rep. 103. See alſo the caſe of 
Canon vs. Abbot, adminiſtrator of Lemuel More- 
houſe, adjudged at Fairfield in the winter circuit of 
A. D. 1791. 1 vol. Root's Reports, 251—and Ma- 
N illiams, adminiſtrator on the eſtate of Col. Na- 

5 Whiting vs. Executors of Thomas Darling, Eſq. 
350. 

This judgment, in the caſe of Joſeph Williams vr. 
Andrew Perkins, &c. was affirmed in the ſupreme 
court of errors, 
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Hartford County, Nov. Term, A. D. 1796, 


Frederick Bull ver/. Samuel Olco 


Where the ju- RROR to reverſe a judgment of two\alliſtants 


3 in a proſecution for a fprcible entry and detain- 
upon a com- Er, upon the ſtatute. In which ſaid Bull was chargy 


plaint of forci- ed with entering by force and ſtrong hand into certain 
ble entry and effi uages of the ſaid Olcott's, and them detaining and 
detainer, they * . . 

muſt find the holding from him with force and ſtrong hand. 

force, or the 


verdi& will be Plea Not guilty. Iſſue to the jury. 
ene, e jury found that the defendant was guilty of 


ſal in ſuch 
$3 * r ra detaining and holding ſaid premiſes from the plaintiff, 


tion of poſſeſ= and thereupon judgment was rendered, that the 


ion ĩs awarded. plaintiff be re- ſeiſed and re- poſſeſſed of ſaid premiſes. 


Error aſſigned was That the verdict was deficient, 
in that. it had not found that the detaining and hold- 
ing, was by force and ſtrong hand, as alledged in the 
declaration. | | 


Plea—Nothing erroncous. And judgment, mat- 
ifeſt error. 


By the court—It is the force that accompanies at 
entering or detaining, which by the ſtatute will war 
rant this kind of proſecution ; and it muſt be er 
projaly found in order to juſtify a reſtitution of po- 
eſſion. | | | 


The words of the ſtatute are, „That upon cont 
plaint made to any one or more aſſiſtants, juſtices, &. 
of any forcible entry made into any houſes or lands 
&c. lying within the county where ſuch aſſiſtant ac 
aſſiſtants, juſtice, &c. dwell ; or of any wrongful 
detainer of any ſuch houſe or lands, &c. by force 
and ſtrong hand; that is to ſay, by or with ſuch vio- 
lent words or actions as have a natural tendency © 
terrify and affrighten, ſuch aſſiſtant, &c. ſhall go and 
view the place,” &c. A forcible entry muſt be 
to be done with force and ſtrong hand, or with met- 
ace of life, limb or ſome bodily hurt. Hawkins 13% 


= 
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and 145. And the force laid, muſt be found, in or- 
der to juſtify an award of reſtitution of poſſeſſion ; 
vi et armis is the common allegation in actions of treſ- 
paſs, and is not ſufficient to warrant proceedings on 
this ſtatute, which is deſigned to prevent the break- 
ing of the public peace, and that no man who hath 
right of entry into houſes and lands, may enter but in 
2 peaceable manner, and if he cannot enter in that 
, manner, he muſt reſort to his own proper remedy, 
by a ſuit at law. | 


The ſtatute further enacts, That if it be found on 
ſuch inquiry, as hath been before pointed out, that a for- 
cible entry hath been made into houſes and lands, &c. 
or that the ſame are held with force, then the juſti- 
ces, &c. ſhall cauſe the ſame to be re- ſeiſed, &c. 
and the party to be put into the poſſeſſion thereof.“ 


Upon the reverſal of this judgment, Bull moved 
that the court would cauſe him to be reſtored to the 
poſſeſhon of the meſſuages of which he was diſpoſſeſ- 
ſed, by the aſſiſtants. 


By the court—The damages to which he ſhall be re- 
ſtored, are his coſts, which he has paid to the adverſe 
party, and thoſe which he ought to have recovered in 
the original proſecution ; but a reſtoration of the poſ- 
ſeſſion cannot be awarded in the caſe of forcible en- 
try, nor in ejectment, upon a reverſal of a judgment 
in error. -Vide Bird vs. Bird, ante. Litchfield, Au- 


Daniel Sheldon, &c. children and heirs of Dan- 
iel Sheldon, late of Hartford, deceaſed ver/; 
Joſeph Woodbridge, &c. | 


CTION of ejectment for ſix- ſeventh parts of a If an admin- 
tract of land, deſcribed in the declaration, _ ee 
which the plaintiffs claimed as children and heirs of fraudulendiy. it 
Daniel Sheldon, deceaſed, in common with Lucy is void againſt * 
Woodbridge, wife of the ſaid Joſeph, who was one creditors and 


of the children and wy ind ſaid Daniel, deceaſed; = rl * 
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and a bill of and of which the plaintiffs were ſeiſed in March A; 


e. —— D. 1794, and afterwards diſſeiſed by the defendants, 


within twenty- a—no wrong or diſſeiſin. Iſſue Jury. 
four hours after Pie 9 8 — = 08 Jury 


recording the Daniel Sheldon died ſeiſed of this land in Auguſt 
e frvmer A. D. 1772, and the plaintiffs claimed title to ſaid 
days. land by deſcent, as heirs to their father, ſaid Daniel. 
The defendants ſet up title under a deed from Iſaac 
Sheldon, adminiſtrator on the eſtate of ſaid Daniel; 
his eſtate being found and adjudged to be inſolvent, 
and ſaid adminiſtrators in September A. D. 1776, 
advertiſed for ſale about fix hundred pounds lawful 
money worth of land belonging to the eſtate of ſaid 
Daniel, at public auction; and ſometime in Novem- 
ber after, he gave a deed of ſaid land, privately, to 
Joſeph Woodbridge, of Groton, whoſe firſt wife was 
daughter of faid Iſaac, at inventory price; ſaid deed 
was recorded in June A. D. 1777, and on the gth of 
March A. D. 1778, faid Woodbridge reconveyed ſaid 
land to ſaid Iſaac, for the ſame conſideration ; this 
deed was not recorded until A. D. 1789, after faid 
Iſaac's death, which happened in A. D. 1786. On 
the 4th of April A. D. 1788, faid Joſeph Woodbridge 
gave a leaſe of this land to his brother William, for the 
term of twenty years. Said Joſeph Woodbridge 
took adminiſtration on ſaid Iſaac's eſtate, and cauſed 
this land to be inventoried as ſaid Iſaac's eſtate ; he 
alſo made and exhibited an adminiſtration account a- 
gainſt the eſtate of ſaid Daniel, and procured .it to be 
allowed at the court of probate, which made ſaid eſtate 
much inſolvent. This land was diſtributed to the 
widow of ſaid Iſaac in dower, and the children of 
ſaid Joſeph by his firſt wife. 


The plaintiffs objected againſt the title of the de- 
fendants ; that the deed from ſaid Iſaac, adminiſtra- 
tor aforeſaid to ſaid Joſeph Woodbridge, was fraudu- 
lent, evidently made in truſt for his own uſe and bene- 
fit, and at a much leſs price than the true value of the 

land, to deprive the plaintiffs, who were then minors, 
of their intereſt—for that he took the land to himſelf 
at inventory price, when he had been offered a quarter 


—_ aA 4 Wh, + mA. 


> © ww Ho ay Cry 


NOVEMBER TERM, A. D. 1796. 


more for it dy others, which he refuſed ; that ſaid 
Iſaac never in his life time exhibited any inventory of 
certain lands owned in common by ſaid Iſaac wing} ip 
niel, to the value of {300 lawful money; that in 
ſaid adminiſtration account, exhibited by ſaid Wood- 


bridge againſt ſaid Daniel's eſtate, the rents of lands 


while in the hands of ſaid Iſaac, and other intereſts to 
a large amount, which came into his hands, were ſup- 

preſſed or but partially eredited that it alſo contained 
charges for debts againſt ſaid eſtate which were not 
due or ever paid, and for ſervices beyond what was 
reaſonable or juſt, which made ſaid eſtate inſolvent, 
when in fact it was not. 


The defendants objected againſt any evidence be- 
ing admitted to prove theſe matters, as it would con- 
tradict the records of the court of probate. The evi- 
dence was admitted. 


By the court—This account was exhibited to the 
court of probate, and procured to be allowed, not by 
the adminiſtrator on ſaid Daniel's eſtate, but by Jo- 
ſeph Woodbridge, adminiſtrator on ſaid Iſaac's eſtate, 
who had no right to adminiſter on ſaid Daniel's eſtate, 
and fo the proceedings at the court of probate are il- 
legal and void. Further, had they been legal in 
point of juriſdiction and form, this evidence would 
be admiſſible to prove fraud in the adminiſtrator, in 
procuring ſaid allowance to be made by the court of 
probate z this does not contradict the record nor im- 
peach the court, but goes to evince the fraud practiſ- 
ed by the party in procuring ſaid allowance to be 
made, 


Further, the power given to ſaid adminiſtrator was 
to diſpoſe of the land for the moſt it would ſell for— 
this was not purſued nor executed, for the pretended 
lale to ſaid Woodbridge, was a ſale to himſelf, and 
for a leſs ſum than he could have had for it; and al- 
though an adminiſtrator might in ſuch caſe be a pur- 
chaſer, for the benefit of creditors or heirs, yet it ought 
to be with the utmoſt fairneſs, as he is truſtee for the 
benefit of the concerned, for the creditors where the 
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eſtate is inſolvent, and for the heirs, where it is ſol. 
vent; and he is bound as a faithful ſteward to make 
the beſt of the eſtate for their intereſt. 


Verdict for the plaintiffs to recover, and accepted 
by the court. | 


This verdict was accepted on Saturday juſt before 
ſunſetting, when the council for the defendants in. 
formed the court that they had a motion in arreſt of 
judgment. About ten o'clock Tueſday morning, the 
defendants preſented their motion in arreſt, which 
was objected againſt, on account of its being too late, 
it being more than twenty four hours, excluſive of the 
ſabbath, from the time ſaid verdict was accepted and 
recorded. By the court—it cannot be received. On 
Wedneſday a bill of exceptions to the opinion of the 
court in admitting certain teftimony in faid cauſe, 
purſuant to intimations given at the time was, preſent- 
ed, and objected againſt, for the ſame reaſons offered 
againſt the motion in arreſt, and by the court not re- 
ceived. 53533 5 


Samuel Bull of Middletown wer/. Caleb Bull 
Sanford, Nightingale, &c, 


A petition, 


eti ETITION in chancery—ſhewing that on the 11th 
Sn of December 1795, Samuel Bigelow, being 


c 4 * 
IP ta agent as hereafter mentioned, ſold to the petitioner 
. main and Arthur Magill twelve · ſhares of land eſtimated 
ing tobe reliev- at ſeven thouſand acres each, in a certain territory 
ed againdt it on pretended to have been purchaſed of the ſtate of 


that account, 


muſt ſtate the Georgia, by a company ſtyling themſelves the Georgia 
ſacte which Miſſiſippi Company; and as evidence of their title 
1 gave to ſaid Bull and Magill, three ſeveral certificates 
a bt: of the following tenor, viz. State of Georgia, — The 
Georgia Miſſiſippi Company have purchaſed from ſaid 
ſtate, a certain tract of territorylying between the rivers 
Miſſiſippi and Tombigby, and extends from 31 de- 
grees 18 minutes, to 32 degrees 40 minutes north 
latitude, computed to be one hundred eighty miles in 
length and ninety-five in breadth, ſubject to a tc 
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ſervation of one hundred and twenty thouſand acres for 


other citizens. The grantees of ſaid company do 
hereby certify, that John C. Nightingale or his aſſigns, 
is entitled to four ſhares or four ſixteen hundreth 
parts in faid company, to be held agreeable to the rules 
and regulations preſcribed under the conſtitution 
thereof.— Given under our hands at Auguſtine the 
22d day of January A. D. 1795—N. Long, Thomas 


Glaſscork, Thomas Comming, A. Gordon, grantees— 


Counterſigned, John M«Intoſh, ſecretary.” Which 
certificates were endorſed by ſaid Nightingale and de- 
livered at the time of the ſale to ſaid Bull and Magill ; 
and for and in conſideration thereof, ſaid Magill, at 
the requeſt of ſaid Bigelow, on ſaid 11th of Decem- 
ber, executed notes payable to ſaid Caleb Bull, and 


endorſed blank by him, and delivered to ſaid Bigelow 


to the amount of 7560 dollars, being at the rate of 
nine cents per acre. One of ſaid notes for 2394 dol- 
lars, was by Peleg Sanford delivered up to ſaid Sam- 
vel Bull upon his paying 1563 dollars and executing 
a note on the 14th of 5 A. D. 1796, to ſaid 
Caleb Bull for 831 dollars, payable in fixty days at 
Hartford bank, and endorſed by ſaid Caleb, and de- 
livered to ſaid Sanford. That an action on faid note 
was now depending in the city court in Hartford, in 
the name of ſaid Caleb for the benefit of ſaid Sanford 
that in ſaid tranſaction ſaid Bigelow acted as agent 
for Peleg Sanford; and ſaid Bigelow on ſaid 1 1 of 
December A. D. 1795, gave to ſaid Samuel Bull and 
Magill, a certificate that ſaĩd notes were given for ſaid 
ſhares of land; which notes ſaid Bigelow delivered to 
ſaid Sanford before the 11th of March A. D. 1796, 
and ſaid Sanford gave to ſaid Samuel Bull a receipt 
acknowledging that ſaid note for 831 dollars was for 
one of ſaid certificates; and that ſaid note was en- 
dorſed by ſaid Sanford to Chauncey Gleaſon and Com- 
pany 3 and that ſaid Sanford was concerned with and 
acted for ſaid Nightingale in ſaid tranſactions. | 


The petitioner further ſtated, that the original pur- 
chaſe of ſaid company from the ſtate of Georgia, was 
corrupt, fraudulent, and totally illegal and invalid; 
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and the legiſlature of ſaid Georgia had declared and 
determined that ſaid original purchaſe and grant un- 
der which the ſale aforeſaid was made to ſaid Bull, 
&c. was fraudulently, corruptly and illegally procured 
and obtained by ſaid company, and that ſaid grant was 
void; and faid legiſlature having vacated ſaid grant 
and cauſed the record thereof to be cancelled and de. 
ſtroyed. —That ſaid Nightingale was one of the origi. 
nal purchaſers from the ſtate of Georgia, and ac- 
quainted with all the meaſures deviſed and purſued 
by ſaid company to obtain ſaid 05 0 grant; and 
ſaid Sanford before and on ſaid 11th of December 
1795, well knew and underſtood the proceedings 
aforeſaid, and the petitioner and ſaid Magill were 
wholly ignorant, until ſince January A. D. 1796; 
ſince which time ſaid grant had been condemned, va- 
cated and annulled as aforeſaid. | 


Further, that ſaid tract of territory was claimed by 
the United States, and by order of Congreſs the at- 
torney-general had inveſtigated the title and reported 
that the claim was well founded, as to a conſiderable 
part of it That previous to ſaid 11th of Dec. 1795, 
ſaid company cauſed to be printed and circulated in 
this and the United States, a repreſentation, that the 
| ſtate of Georgia unqueſtionably owned the land, and 
that ſaid purchaſe was fair and bona fide, on good 
conſideration z which repreſentation was fraudulent 
and deceptive ; and operated to induce the ſaid Bull 
and Magill to make the purchaſe aforeſaid ; by which 
the petitioner was deprived of the benefit of ſaid lands, 
and the conſideration of ſaid note had wholly failed, 
—Praying for a perpetual injunction upon ſaid note. 


To this petition a demurrer was given.—Continued 
to adviſe. | 


At the ſuperior court, February term, A. D. 1 797, | 


the court gave judgment, that the petition was inſuf- 
ficient—and at the ſame court the petition of Willt- 
am Marſh vs. Aſher Miller, &c. and James A. Wells 
vs. ſaid Miller, &c. abated for the ſame reaſons. 
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By the court—The allegations in the petition are, 
that ſaid original purchaſe and grant under which the 
ſale aforeſaid was made to ſaid Bull, &c. was fraudu- 
lently, corruptly, and illegally procured and obtained, 
by ſaid company; and that ſaid grant was void, and 
that ſaid legiſlature of the ſtate of Georgia, had vaca- 
ted ſaid grant, and cauſed the record thereof to be 
cancelled and deſtroyed. 


There are no facts alledged which ſhew ſaid pur- 
chaſe to be fraudulent, corrupt and illegal. Further, 
if the grant was void, there was no occaſion of an ex- 
ertion of legiſlative power to make it ſo; if it was not 
yoid, it was not in the power of the legiſlature of 
Georgia, who are the grantors to vacate or make void 
their own grant. It is neceſſary in caſes of this na- 
ture, that the facts which conſtitute the fraud and cor- 
ruption, ſhould be ſet forth, that it may appear to the 
court, whether the tranſaction was fraudulent ſo as to 
avoid the grant or not—and alſo how and by what 
means or practices, the petitioner was impoſed upon 
and defrauded, and drawn in to make ſaid purchafe 
and give ſaid notes—what the falſe ſuggeſtions were, 
or truths ſuppreſſed and kept, back, which it was the 
petitionees duty to have made known and diſcloſed to 
the petitioner. Fraud is an inference of law ariſing 
out of certain facts, which ought to be alledged, that 
they may be traverſed, if they are not true. 


Grant, Foſter, &c. verſ. Halkins and Reynolds. 


ETITION in chancery, ſhewing that on the 13th andery wal 


of October A. D. 1792, in purſuance of a bar- not relieve 
gain and contract with Ebenezer Metcalf, the peti- 22 23 
tioners gave a bond of that date, to ſaid Metcalf, in land, here the 
the penal ſum of £130, conditioned to give ſaid Met- parties have 
calf a deed of a certain tract of land, deſcribed in the mutual reme- 


condition of ſaid bond, by the 2oth of November — 4 _—_ 4 


* 1793; ſaid £130 being double the price agreed upon ;, aſſigned for 
for ſaid land. That ſaid Metcalf gave the petitioners valuable conſid- 
two notes, one for (8, payable the firſt of May A. D. cration without 


1793, and one for { 30, payable the 20th of Novem- _ — 
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ber A. D. 1793, with intereſt, in part for the conſider. 
ation of ſaid land; and that it was the agreement of 
the petitioners and ſaid Metcalf, that ſaid notes ſhould 
be paid before ſaid deed ſhould be executed; and that 
the petitioners on the day ſpecified in the condition of 
ſaid bond, went to the houſe of ſaid Metcalf, with a 
deed executed according to the condition of ſaid bond, 
for the purpoſe of delivering it to him, but he waz 
gone from home, and that ſoon after ſaid Metcalf be. 
came bankrupt and abſconded out of this ſtate ; and 
after he became bankrupt, and before he abſconded, he 
aſſigned ſaid bond to the petitionees, viz. on the 7th 


of December 1793, who at the time of ſaid aſſign. 


ment had notice that ſaid Metcalf was bankrupt, and 
was about to abſcond; alſo had notice that ſaid notes 
were given for ſaid land, and that they were wholly 
unpaid. That afterwards the petitionces agreed to 
accept a deed of ſaid land and pay ſaid notes, in caſe 
the petitioners would wait upon them one year, and 
the petitioners accordingly waited one year, and called 
upon them to fulfil their agreement, but they refuſed 
to perform their ſaid agreement, and had commenced 
a ſuit on ſaid bond to recover the penalty thereof, 
which was now pending before this court; that ſaid 
Metcalf was ſtill abſent and abſconding, and the peti- 
tioners were without remedy at law—praying that 
the petitionees might be ordered to pay ſaid notes and 
receive a deed of ſaid land, and to lay an injunction 
on the ſuit at law, &c. | 0 


This petition was heard upon the merits and nega- 
tived, — | 


By the court The petitioners gave their bond for: 
deed, and took ſaid Metcalf's notes; they are mutual 
independent ſecurities, as in caſe of a deed of land 
with covenants, of warranty, and a bond taken for 
the money, and the title fails, the grantee has his rem- 
edy upon the deed ; yet in ſuch caſe if the grantor 33 
bankrupt, and the title has been decided at law, 2 
court of chancery will decree an- offset. But if the 
bond is aſſigned for a valuable conſideration, without 
notice or any fraud, equity will not compel the aſſignee 
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to give it up. In this caſe it appeared that the aſſign- 
ment of this bond was fair, and that ſaid Metcalf did 
not become bankrupt, nor abſcond until long after the 
aſſignment of the bond to the petitionees. Here was 
no ſuggeſtion of fraud in Metcalf, in making ſaid 
contract, nor in the petitionees in obtaining the aſſign- 
ment of ſaid bond; but the petition goes upon the 
ground, that unleſs they were paid for the land, chan- 
cery would relieve them againſt their bond to convey 
it; which will not do any more than to relieve in eve- 
caſe againſt the obligation given for lands where 

e title fails, and the obligor hath his remedy upon 

the covenants in the deed. 


John Wells ver. Ebenezer Lindfley. 


CTION of debt on judgment, declaring that 4 debtor in 
before the adjꝭurned ſuperior court in Novem- 2 hat 
r A. D. 1783, the plaintiff recovered a judgment immediately 
againſt ſaid Lindſley for the ſum of {200-17 dama- goes out of gaol 
es, and £8-16-4 coſt, on which he had execution for on taking the 
id ſums—dated the t8th of March A. D. 1984. aq He 
That faid execution for want of eſtate was levied upon as for a voluris 
faid Lindſley's body; and that on the 21ſt of April A. taty eſcape. 
D. 1784, he was committed to gaol. That on the 
30th of ſaid April he took the oath provided for poor 
priſoners, and thereupon the defendant was immedi- 
ately by the keeper of ſaid gaol permitted to depart 
therefrom ; and that ſaid judgment had never been 
paid or ſatisfied. | 


The caſe was defaulted and heard in damages—and 
upon the queſtion, whether the execution ſhould ĩſſue 
in common form, or only againſt the defendant's eſtate 
—the court determined that this was to be conſidered 
as a voluntary eſcape in the defendant and in the 
gaoler, and the plaintiff had his election to take either; 
tor the defendant had no right to go out of priſon 
unmediately upon taking the oath, but he was to be 
kept a reaſonable time after taking the oath, that the 
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creditor. might have opportunity to ſupply money for 
his ſupport. Intereſt was given in damages, and ex. 
ecution granted in common form. 


Middleſex County, December Term, A. D. 1796. 
Paddock verſ. Higgins. | 


The guardian CTION upon the covenants in an indenture of 


euere «A apprenticeſhip, declaring, that David Smith, a 


tered into by minor, under the the guardianſhip of the defendant, 
his ward, by by an indenture in writing, dated the day of April 
— de A. D. 1789, by and with the advice and conſent of 
An obligation the defendant, his guardian, did bind himſelf an ap- 
being loſt by prentice to the plaintiff, to learn the trade of a tanner, 
8 #44 curtier, and ſhoemaker, him faithfully to ſerve, from 
excuſe not ſaid day of April, until he ſhould arrive to the age 
producing it on of twenty one years, which would be on the 25th of 
.oyer—by the May A. D. 1795 ; and faid David by and with the 
| * * conſent of the defendant, covenanted to obey his com- 
non eſt ſadtum mands, and not depart from his ſervice without li- 
to ſuch a decla- cence, during ſaid period, & c. and in conſideration 
ration, the  -thereof the plaintiff covenanted to provide for ſaid 
faQs are put in David, and to learn him the trade of a tanner, curtiet, 
iſſue. and ſhoemaker, &c, Further declaring, that the inden- 

tures of apprenticeſhip aforeſaid, by ſome inevitable 

accident, andto the plaintiff inexplicable, were loſt and 

gone out of his power and poſſeſſion, a counter part 

of which was in the hands of the defendant ; that the 


plaintiff had performed the covenants on his part to 
perform in ſaid indenture ; yet ſaid David on the 16th 
of March A. D. 1793, with the privity and Knox. 
ledge of the defendant, left the plaintiff's houſe and 
ſervice, and was gone to-parts unknown to him, where- 
by he had wholly loſt the benefit of ſaid David's ſet- 
vice. | ; 
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The defendant moved for oyer of the indentures 
alledged in the plaintiff's declaration—to which mo- 


tion the plaintiff demurred. And judgment—That 
the motion was inſufficient, as it admitted the loſs al- 


ledged in the declaration. See the caſe of Kelly vs. 
Riggs, and of Church vs. Flowers, ante. 


At the ſuperior court, July term, A. D. 1797, the 
defendant plead not guilty. Iflue to the jury. 


The defendant objected againſt any evidence to 

mY indentures, or any damages ſuſtained by 

the breach of them until the plaintiff had proved to 

the court, that ſaid indenture was loſt by inevitable 
accident. | 


By the court—The defendant by his plea, has put 
the whole of the plaintiff's declaration in iſſue to the 
jury; and the reaſons aſſigned in the declaration, on 
the motion for oyer, have been determined by the 
court, to be ſufficient to excuſe the not producing 
them on oyer. The fact of the loſs of ſaid inden- 
tures by inevitable accident, is put to the jury to en- 
=_ after and to decide upon, as much as any other 
act alledged in the declaration; and they muſt find 
this fact, or they cannot convict the defendant upon 
any other evidence ſhort of the indenture itſelf. The 
defendant in his motion for oyer might have denied 
the fact of the loſs, &c. the court in that cafe muſt 
have enquired after the fact, and as they found it to 
be true, or not true, would have ordered oyer to have 
been given or not, but now this fact is put to the ju- 
pl and unleſs they find the loſs, &c. the jury muſt 

nd the evidence inſufficient to convict the defendant, 
without the indenture. The evidence was admitted 
to go to the jury. 

The jury found a verdict for the plaintiff. 

The defendant moved in arreſt of judgment, that 
the plaintiff's declaration was inſufficient, becauſe 
there was no averment that the defendant covenanted 


only that ſaid David covenanted with his advice anc 
conſent, | Fo 
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Motion in arreſt over ruled. And judgment, that 
the declaration was ſufficient, | 70 14 


By the court The declaration ſtates, that ſaid Da- 
vid was a minor, that the defendant was his guardian, 
and that ſaid minor by and with the advice and con- 
ſent of the defendant, bound himſelf an apprentice, 
&c. and covenanted to ſerve, &c. The ſtatute ſup. 
plies the reſt which is, « that no perſon under the 
« government of a parent, guardian. or maſter, ſhall 
be capable to make any contract or bargain, which 
ce in the law ſhall be accounted valid, unleſs the ſaid 
cc perſon be authorized or allowed ſo to contract or 
cc bargain, by his or her parent, guardian or maſter ; 
cc in which caſe, ſuch parent, guardian or maſter ſhall 
te be bound thereby.” - 70 > 


Joſeph Wetmore wer/: David Lyman, 


Dire&dams- RROR to reverſe a judgment of the county 
ges only to be court on an action Lyman vs. Wetmore, on a 
given on a re- note for { 50, dated 23d of July A. D. 1794—de- 


vocation of a . 
ſubmiſſion to manding "4 20. 


N Plea in bar that ſaid parties ſubmitted a certain 
action then depending in the ſuperior court, viz. 
Wetmore vs. Lyman, to the award of Meſſrs. Alſop, 
&c. arbitrators mutually choſen by the parties —and 
that ſaid note was executed and delivered to ſaid arbi- 
trators to hold and oblige the defendant to abide and 

m the award ſaid arbitrators ſhould make in the 
premiſes on or before the 2oth of Auguſt A. D. 1794, 
and that on the 15th of ſaid Auguſt, the defendant 
revoked the power of ſaid arbitrators, and before the 
plaintiff had been put to any coſt or trouble on ac- 
count of ſaid ſubmiſhon—and on the 1 5th of Septem- 
ber next, after and before the date and impetration of 
the plaintiffs writ, he tendered to the plaintiff two 
dollars, which was in full of all coſt, trouble and 
expenſe which had accrued on account of ſaid ſubmif- 
ſion and revocation, |. 
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The plaintiff replied, that the action ſubmitted was 
to have been called out of court—but by reaſon of 
ſaid revocation he had been put to great coſt, in de- 
ſending ſaid action at Haddam, which would have 
been ſaved, had not the defendant revoked ſaid ſub- 
miſſion. | 


There was a rejoinder and a ſurrejoinder, which 
was demurred to. 


The judgment of the court was, that the ſurrejoin- 
der of the plaintiff was ſufficient, and for the plaintiff 
to recover. * ; 


On a hearing in damages, the court admitted proof 
of the coſt, time and expenſe Lyman was at in trying 
{aid cauſe in the ſuperior court at Haddam in Decem- 
ber A. D. 1794, to which evidence objeCtion was 
made and a bill of exceptions filed by the defendant ; 
and ſaid county court gave judgment for the plaintiff 
to recover 10 lawful money damages. 


Error aſſigned was that no evidence of ſaid coſt 
and expenſes, &c. ought to have been admitted; nor 
any damages aſſeſſed on that account, they being too 
remote and only conſequential. | 


] Plea—nothing erroneous. Judgment manifeſt er- 
Tor. | 


By the court — The immediate damages are the 
walks and expenſe the plaintiff had been put to in 
preparing for ſaid arbitration. , The expenſes, &c. 
in the action at law would have been the ſame, hag 
there been no ſubmiſſion, and the damages -recqvered, 


ought to be only ſuch as were direct and immediate, 


ariſing from the ſubmiſſion and revocation. 


Hopeſtill Crittendon verſ. Hezekiah Brainard. 
ETITION in chancery—ſhewing, that on the 5th Fiſteen EXPE 


485 


| day of November A. D. 1764, the petitioner poſſeſſion will 
mortgaged to Thomas Ougſton, about arcres of bar an equity 


land, with a houſe and barn ſtanding thereon, of great- 


redemption, 
unleſs there are 
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equitable cir= er yalue than five hundred dollars ; that ſaid deed of 
cumſtances mortgage was defeaſable upon paying the ſum of 


— IR 5 920 1-3 New-York money, by the 7th of November 
rule. The en next That ſaid premiſes were afterwards con- 


courts of chan- yeyed by ſaid Ougſton to Benjamin Douglaſs of New. 

2 3 1 Haven, who afterwards on the 1oth of May A. D. 

near as may 1/769, conveyed by deed ninety rods of ſaid land and 
as near as may 170, CONVEYER BY A. 

be with the ſaid dwelling houſe to Hezekiah Brainard of Had. 

rules of law. dam— That Franklin and Underhill of New-York, 

levied an execution againſt ſaid Ougſton on the reſi- 

due of ſaid premiſes and made a title thereto to them. 

ſelves on the 1ſt of May A. D. 1769 — That faid 

Franklin and Underhill on the 2d of faid May con- 

veyed all their right and title in ſaid premiſes, to ſaid 

Hezekiah Brainard ; and ſaid Hezekiah Brainard 

claimed ſaid premiſes in virtue of the deeds and con- 

veyances aforeſaid to have been derived from ſaid Oug- 

ſton; and the ſame had been ſubjeCt to the petition- 

er's equity of redemption—That the whole which ſaid 

Brainard ever paid for ſaid premiſes was {75 to ſaid 

Douglaſs in May A. D. 1769, and F 62 to ſaid Frank- 

lin and Underhill, amounting in the whole to {137 

lawful money—That ſoon after receiving faid deed 

from ſaid Douglaſs and ſaid Franklin, ſaid Hezekiah 

entered into the poſſeſſion thereof and had ever taken 

the whole rents and profits to himſelf —Previous to 

which time the petitioner remained in the pofſeſſion 

thereof. And that although the petitioner had ever 

claimed his right, yet through poverty and the diſtreſ- 

ſes of the late war he had been prevented proſecuting 

of it—and praying that ſaid Brainard might be de- 

creed to account for the rents and profits - and for the 

court to aſcertain the debt due, and order and decree 

that upon the petitioner's paying the ſum due, ſaid Brai- 

nard be compelled to releaſe ſaid premiſes to him, &c. 


Plea—that ſaid petition contained no foundation 
for the interpoſal of a court of chancery. 


Judgment that the plea was ſufficient. 


By the court—The premiſes appear by the petition, 
to haye been mortgaged for as much as they were 
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worth; and were ſold for leſs than the mortgage mo- 
ney. The reſpondent has been in poſſeſſion ever ſince 
A. D. 1769, holding and claiming it as his own and 
taking all the profits to himſelf. Ie was in the power 
of the petitioner to have paid the debt and reclaimed 
the eſtate—fifteen years poſſeſſion bars a right at law, 
unleſs there are circumſtances which will fave it out 
of the ſtatute—and here are no circumſtances ſta- 
ted which would fave the right at law—and courts 
of chancery ought to ſquare the rules which regulate 
property as near to the rules of law as may be. 


Robert Crane, &c. heirs of ſeſſe Crane, deceaſed. 


PPEAL from an order of the court of probate 
A in accepting and approving of the diſtribution 
of a certain part of the eſtate of ſaid deceaſed, to Na- 
than Crane, under the will of ſaid deceaſed. - 


Reaſons for the appeal—That ſaid Jefle Crane, de- 
ceaſed, on the 1 1th ” January A. D. 1794, made, ex- 
ecuted and publiſhed his laſt will and teſtament in due 
form of law—wherein were the following clauſes and 
bequeſts, viz. “ And as touching my worldly eſtate, 
I give and diſpoſe of the ſame in the following man- 
ner and form, viz. Imprimis, I give and bequeath 
to my beloved wife Mary, the uſe and improve- 
ment of one third part of my real eſtate, during her 
natural life. Alſo, I give to her and her heirs 4 
er, all notes of hand, executed and made payable to 
her. And alſo, the one half of my perſonal eſtate af- 
ter my juſt debts and funeral charges are paid.” He 
_ gives ſome legacies to a brother and to a nephew 
of his. 


Then he fays, «I give and deviſe to my nephew 
Nathan Crane and to his heirs and afligns for ever, 
all my eſtate both real and perſonal, not heretofore 
diſpoſed of ;”—and appointed faid Nathan his execu- 
tor. That the wife Mary, died in the life of the teſta- 
tor—that-afterwards the teſtator died, and ſaid will 
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acy fallsintothe 
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was duly proved and approved. Aud that ſaid eſtate 
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given to the wife, ought to have been diſtributed t5 
the appellants, who were the heirs at law of ſaid teſ. 


tator, being brothers' and ſiſters' children, as inteſtate 


eſtate. 


To theſe reaſons a demurrer was given, and judg. 
ment of the court, that ſaid reaſons were infollices. 
and the order of the court of probate was affirmed. 


By the court—The intereft given to the wife was 
a lapſed legacy, and fell into the reſiduum. The will 
in the life of the teſtator diſpoſed of nothing, but on- 
ly provided how the eſtate ſhould be diſpoſed of after 


the teſtator's death. The reſtrictive clauſe in the re. 


Courts of 
chancery will 
not judge over 
the heads of ar- 
bitrators any 
more than 
courts of law. 


fiduary bequeſt to Nathan, « not heretofore diſpoſed of, 
heretofore, has relation to the ſeveral preceding para. 
graphs inthe will—d!/þo/ed of, means an effectual trans. 
fer, or diſpoſition by the will, which could not be, 
until the death of the teſtator. It is therefore 23 
though the teſtator had faid, all my eſtate which ſhall 
not paſs, by the preceding bequeſts in my will to the 


legatees therein named, I give to my nephew Nathan 


Crane. It is evident, that the teſtator did not intend 
that any of his eſtate ſhould be left inteſtate, and alſo, 
that he preferred ſaid Nathan to any other of his rela- 
tions, except. thoſe particularly named. This was a 
lapſed legacy, and made a part of the reſiduum, which 
was not diſpoſed of by the preceding clauſes in the 
will. 

This judgment was afterwards carried by a writ of 


error to the ſupreme court of errors, and there at- 
firmed. 


Jonathan Miller ver/. Gurdon Wetmore. 


RROR to reverſe a decree of the county court, 

in a petition in chancery—Wetmore vs. Mil 
ler. Shewing, that they ſubmitted certain matters of 
controverſy to the arbitrament and final award of 
Mefirs. Whittleſey, Starr, and Hubbard, arbitrators; 
and each gave a note of {200 to abide, &. that one 


The party has of the claims made by ſaid Miller, was of about { 50, 


S. ggg. 
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on account of ſome timber purchaſed of one Johnſon, adequate reme- 
in partnerſhip with ſaid Wetmore, which ſaid arbi- dy at law for 
trators allowed to ſaid Miller, againſt law and evi- r 
dence; and ſtated the evidence before the arbitra- arbitrators, or 
tors. 2d, That ſaid Wetmore claimed the ſum of miſtakes in 
£3, to be due to him for a remainder of timber Ward 
marked Nx H ſold to ſaid Miller; and ſtated the evi- 
dence of Stephen Miller and Stephen Wetmore 

iven to ſaid arbitrators in ſupport of ſaid claim, an 
Dat the arbitrators rejected ſaid claim againſt law and 
evidence. 3d, A claim of {6 made by faid Wet- 
more on ſaid Miller, for boarding him, which ſaid 
Miller before ſaid trial and ſince Bid award, acknow- 
ledged to be juſt, yet ſaid arbitrators diſallowed it. 


Further alledging, that ſaid arbitrators refuſed to 
ſhow him the minutes, by which they made up theit 
award, which by ſaid ſubmiſhon they were todo. 


Further, that ſome evidence was taken by the aſſent 
of the parties, on a material ſubject, by two of ſaid 
arbitrators, who were to report it to the third arbitra- 
tor, who was then abſent, before they made up their 
award, which by miſtake they never did, viz. the teſ- 
timony of Stephen Miller and Stephen Wetmore, a- 
foreſaid, reſpecting ſaid Wetmore's claim of £30. 


Further, that ſaid Miller exhibited to ſaid Starr, one 
of ſaid arbitrators, ſundry papers which related to the 
matters ſubmitted, and which had a material influ- 
ence in the deciſion of ſaid cauſe, without the know- 

of ſaid Wetmore, or of ſaid other two arbitra- 
tors—and that ſaid Miller converſed frequently with 
ſaid Starr alone about the matters ſubmitted. That a 
ſuit was 8 on ſaid {200 note to enforce ſaid 
award—praying for relief, and for an injunction on 
faid ſuit at law on ſaid note and award. 


I. The reſpondents plead in abatement, that ſaid peti- 

of tion contained no ſufficient grounds for the interpo- 

of ſition of chancery. And judgment Plea inſufficient. 

3 And the county court proceeded and heard faid peti- 

"4 tion on the merits, ate paſſed a decree, that they 
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found all the facts alledged in ſaid petition to be true 
and laid a perpetual injunction on ſaid ſuit at law, 
on ſaid note, and on the award. 


That on ſaid trial the petitioner offered ſaid Ste. 
phen Wetmore and Stephen Miller, as witneſſes, to 

rove what they teſtified to two of ſaid arbitrators re. 
ee to ſaid Wetmore's claim of (30 aforeſaid, and 
which they were to report to the third, but did not— 
who were objected againſt by ſaid Miller, and admit. 
ted by the court—upon which a bill of exceptions was 
filed and allowed by the judge. 


Errors aſſigned were—That ſaid county court ought 
to have adjudged ſaid plea in abatement ſufficient— 
24, That ſaid county court ought not to have admit. 
ted ſaid witneſſes. 


Plea—Nothing erroneous. And judgment—Mz 
nifeſt error upon the ground that ſaid plea in abate- 
ment ought to have been adjudged ſufficient. 


This court no more than a court of law, will judge 
over the head of arbitrators, in any matters which lay 
properly before them. This goes to the three ful 
grounds of complaint—as to the others which go to 
ſhew miſtakes, and partiality in ſaid arbitrators, the 
petitioner has adequate remedy at law. 


John Warner verſ. Azubah Willey. 


court, on a complaint exhibited by Iaid Azu- 
N ah, to juſtice l dated the 21ſt 27 A. D. 
ſential requiſite 1796, therein Complaining, that ſaid John had begot- 
* 3 ten her with child, in fornication, in the latter part of 
Ae for a ba. January A. D. 1795, which baſtard child was born 
tard child, of her body on the 25th of October A. D. 1795, and 
is alive—praying that he might be compelled to con- 


tribute to its maintenance. 


Upon which ſaid John was arreſted and laid un- 
der bond, to appear and anſwer to ſaid complaint, be. 
fore the county court, &c. That ſaid John appeared 


A - » | 
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Iſſue to the court. 


That faid Azubah in ſupport of ſaid complaint, 
made oath, that ſaid John was the father of ſaid child, 
and that ſhe had been conſtant in her accuſation of 
him; that ſaid child was begotten in the latter part of 
January A. D. 1795, at her father's houfe, and was 
born on the 26th of October 1795—that no other man 
had carnal knowledge of her body but faid Warner; 
that he had prevailed over her by proffers of marriage. 
That ſhe did not publicly neculs him with being ; a 
father of ſaid child, until about the date of her com- 
plaint—that ſhe informed ſaid Warner of it in A. D. 
1795, and at other times, but had kept it private at his 
defire, and did not inform her parents and friends of 
it, becauſe ſaid Warner told her that if ſhe would not 
accuſe him publicly, he would do better by her than 
the law would compel him to do—that in the time of 
her travail ſhe did not declare who the father of ſaid 
child was, nor was ſhe aſked the queſtion—that ſhe 
was delivered of ſaid child at her father's houſe, at- 
tended with a midwife, a number of neighbouring wo- 
= and her mother, her father alſo being then at 

e. 


Buſhnel Miller teſtified that he was frequently at 
faid Azubah's father's with his wife and ſaw ſaid 
Warner there with her, and one night in January A. 
D. 1795, when he went to bed he ſaw ſaid Warner 
there with her. | 


Keziah Willey, ſiſter to ſaid Azubah, teſtified, 
that ſhe frequently ſaw ſaid Warner at her father's 
houſe, and when ſhe retired to bed, ſhe left ſaid War- 
ner with ſaid Azubah and no other perſon in the 
room ; and about nine months before Lad child was 
born, ſhe ſaw ſaid Warner there viſiting ſaid Azubah, 
and after ſaid Azubah was pregnant, ſhe aſked ſaid 
Warner why he did not marry her, he ſaid that he 
intended to ſuſpend the matter until he could ſee the 
child, but he did not deny but that he had had unlaw- 
ful intercourſe with her—and ſaid Warner urged her 


at ſaid county court, and plead that he was not guilty. | 
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not to tell her ſiſter that he was willing to marry her 


and he went into another room, and embraced ſaid 
Azubah and placed her on the bed with him, and they 


converſed together a conſiderable time. 


To this evidence which being all that was on the 
part of the complainant, the ſaid Warner demurred 
and the complainant joined in the demurrer. 


And ſaid county court gave judgment, that the evi- 
dence was ſufficient, and that the defendant was guil- 
ty, and that Azubah recover of ſaid John Warner for 
maintenance of ſaid child, ſeventy cents per week for 
four years from the birth of ſaid child, in caſe the faid 
child fo long lived. * 


Error aſſigned was, that the evidence was infuf. 
ficient and ought ſo to have been found and adjudged 


by ſaid county court. 


Plea— nothing erroneous—and judgment, manifeſt 
error, 


By the court—the ſtatute makes it an eſſential re- 
quiſite in the conſtancy of the accuſation of the wo- 
man, that ſhe be put to the diſcovery in the time of 
Her travail, in all caſes where it can be done, and that 


me charge the man in that critical hour with being 


the father, as the fine qua non, of her recovering 
maintenance —and this was not done in this caſe. Sec 
Hitchcock vs. Grant, 1 vol. Root's Rep. 107. 


Neue. Haven County, January Term, A. D. 1797, 


Freeman wver/. Beadle, &c. 


CTION, declaring, that on the 5th of January 
A. D. 1795, the plaintiff had an action of treſ- 
pals, aſſault and battery, depending in the ſuperior 


An amendment court at New-Haven, againſt ſaid Beadle, &c. which 
by the ſtatute action on ſaid 5th of January, the plaintiff and defends 
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ants mutually agreed to ſubmit to the award of James not allowed, 


Wadſworth and Simeon Briſtol, Eſq. arbitrators mu- 
tually choſen by the parties, to meet at Reuben Brun- 


where it whol. 
ly changes the 
nature of the 


ſon's in Cheſhire, on the 12th of March then next, action. 


and that faid arbitrators ſhould hear and determine 
ſaid action according to law and evidence, and pub- 
liſh to the parties their award; and that the parties 
to ſaid ſubmiſſion would ſtand to, abide and perform 
the award ſaid arbitrators ſhould ſo make and publiſh, 
and in order to compel the parties to abide and per- 
form ſaid award, each party to ſaid ſubmiſſion made 
and executed to the other their obligations for {600 
lawful money each, and delivered them into the hands 
of ſaid arbitrators ; and thereupon ſaid action of treſ- 
paſs was called out of court ; and that in conſequence 
of ſaid ſubmiſſion the plaintiff was at coſt and expenſe 
in convening ſaid arbitrators, ſummoning witneſſes, 
procuring counſel, &c. and in making the neceſſary 

reparation for a trial before ſaid arbitrators at ſaid 
Brunſon's on ſaid 12th of March, when and where the 
defendants appeared and revoked the power of ſaid 
arbitrators—by means whereof the plaintiff had loſt 
all benefit by ſaid ſubmiſſhon—had loſt all his coſt and 
damage in his action at law, and his coſt in preparing 
for ſaid arbitration, 


Plea—non aſſumpſit. Iſſue to the jury. 


The plaintiff offered parol proof to ſupport his de- 
claration. This was objected to as inadmiſſible, until 
he produced the written obligation ſtated in the decla- 
ration, to have been given by the defendants to oblige 
them to abide the award. | 


By the court—This action is laid upon the mutual 
agreement and ſubmiſhon entered into by parol to 
ſubmit to and abide the award of ſaid arbitrators— 
and it appears by the plaintiff's own ſhewing, that a 
vritten obligation was given to compel them to per- 
form the ſame thing, by which the parol agreement is 
extinguiſhed ; and no action can be maintainable on 
the parol agreement, but muſt be brought upon'the 

writing, conſequently parol evidence is not admiſſible, 


Under the 


plea of non aſ- 
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defendant. 


NEW-HAVEN COUNTY, 


not becauſe it doth not go to prove the promiſe laid, 
but becauſe, by the plaintiff”s own ſhewing, the prom. 
ife does not exiſt. 

Upon which, the plaintiff moved to amend his de. 
claration by inſerting the following paragraphs, viz. 
And the defendants their ſaid obligation or writing 
diſregarding, have never paid the ſame nor any part 
thereof, nor any part of ſaid damage, expenſe and coſt 
on ſaid writing or obligation, which amounts to the 
ſum of fifty pounds lawful money. 


« And the plaintiff further ſaith, that when aid ar. 
bitrators met as aforeſaid, the defendants upon ſaid 


\ revocation, without the permiſſion of the plaintiff, took 


ſaid writing or obligation, by them executed, and now 
hold and withhold the ſame, or have deſtroyed it, ſo 
that the ſame is loſt to the plaintiff.” 


By the court—The words of the ſtatute are unlim- 
ited as to the time when an amendment may be allow. 
ed to be made, it may therefore be made at any time 
before the cauſe is committed to the jury. But as 
the amendment moved for in this caſe would make a 
new declaration and totally change the nature of the 
action, with which the defendants ought to be ſer- 


ved with twelve days notice, it does not come within 


the ſtatute, and may not be. allowed. 


Deodat Bement ver Miller Peck. 


CTION upon a written agreement, dated the 
6 24th of February A. D. 1794 ; wherein the 
defendant agreed to finiſh the two front chambers and 
a bed room chamber, in the plaintiff's houſe, and to 
remove the garret ſtairs, &c. by the firſt of April A. 
D. 1795, the plaintiff to furniſh the lath, the lime, and 
the lath nails for doing the work—alſo to build a door 
yard fence, in a particular manner, by the firſt of No- 
vember A. D. 1794; the plaintiff to furniſh the poſts 
for the fence, for which the plaintiff was to pay the de- 
fendant Z21, in a certain manner. 


Ps a.m a a or. a...” a6 i art. ai < 


— 
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Plea—Non afſumpſit. Iſſue to the jury. 


The defendant offered to give in evidence under this 
iſſue, that he was prevented from doing the work by 
the plaintiff's leaſing the houſe to one Parſons, and a- 
greeing to poſtpone the fence until the firſt of May 
1795, Which was objeCted againſt. 


By the court—The evidence is not admiſſible ; and 
that for two reaſons—1|t, The only queſtion upon this 
iſſue is, whether the defendant promiſed or not? This 
evidence goes upon the ground that he did promiſe, 
and offers an excuſe for not performing it, which would 
be repugnant and abſurd—2d, By the ſtatute it ought 
to be pleaded, it being an act of the plaintiff which 
the defendant relied upon to ſave himſelf, The de- 
fendant then moved for liberty to alter his plea, which 
the court granted. 


Timothy Phelps ver/. John R. Livingſton, Dick- 
ſon and Mackintoſh. 


CTION declaring, that the defendants who were A note exe- 

traders in company, and jointly concerned in cuted by one 
e cotton and woollen manufactory in New-Haven, 83 ny v9 
in and by a certain writing or note, under the hand of w. againſt a 
John Erwin, by him well executed, for and on account company— 
and in behalf of the defendants, on the 29th of March other evidence 
A. D. 1796; the ſaid Erwin then being agent and at- itleltf ma be 
torney to the defendants, and ſole ſuperintendant of given by the 
ſaid manufaQtory, with full power and authority to plaintiff to 
negociate the concerns of ſaid manufaQtory, and for Ft. —_ 
that purpoſe to receive money and to execute notes in 8 bind a 
that behalf, promiſed the plaintiff to pay to him 500 company. 
dollars in thirty days from the date, as by ſaid note, 


&c. which note had never been paid. 
Plea—Non aſſumpſit. Iſſue to the jury. 


The plaintiff offered the note ſigned by John Erwin, 
only to proye the promiſe. 


The defendants objected againſt its being given in 
evidence to the jury, becauſe it is under the — of 
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ohn Erwin only, without any addition of agent 
3 or ſuperintendant, and ſo could not be ut 
dence of a promiſe made by the defendants. __ 


By the court—The note may be admitted to go to 
_ the jury. The defendants might bind themſelves b 
the name of John Erwin, and they might wats 
him to bind them in the ſame manner and' by that fig- 
nature—and it is the ſame note by which the plaintiſf 
declares did promiſe z/ and if the plaintiff doth 
not evince that John Erwin had authority to bind the 
defendants in this manner, and that they are'bound by 
this ſignature, he muſt fail of recovering. 


' The defendants then objected againſt any evidence, 
written or parol, being given to the ju Au to prove ſaid 
Erwin's authority to bind the defendants in this man- 
ner, other than a ſpecial written power of attorney 
| F to execute Taid 

| e this manner. 
By che court Other evidence may 7 be 1 to 
prove Erwin's erer beſides a . power for 
uch ſpecial power muſt be in the knowledge and poſ- 
ſeſſion of TP defendants and faid- Erwin, and is not in 
2 of the plaintiff to produce; other evidence 
therefore be "refortes 20 by the phintiff 3 

fuch power. 


- Verdict was for the rue to recover, APE judg- 
ment OY" 


S$ + = *« 


Fairfield County, January Term, A. D. 1797. 
Joſiah B. Benedict verſ. Sarah Roberts. 


233 RROR to reverſe a 1 of the county 
— — __ court, in a proſecution of the ſaid Sarah, a- 
be anſwered —.. gainſt the ſaid Benedict, for the maintenance of a baſt- 


The bond to ard child, born on the 18th of October VT 
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ſhe alledged was | on her body in fornication, indemaify the 
by the ſaid Benedict upon which complaint ſaid Be- {9% mult be 
nedi& was bound over to the county court, to anſwer and the main.” 


to ſaid complaint; and before faid county court plead tenance order- 


for trial. And faid county court gave judgment, 224 Period 


ecurity to the 
, m charge, 
&c. and that he pay to the faid Sarah Roberts 3/6 per 
week, for the maintenance of ſaid child, to commence 
fix weeks after the birth of ſaid child, to be paid 

not 

ed 


quarterly, during the pleaſure of the court.” 


Errors aſſigned 1ſt, That ſaid court had 
found the ifſue. 2d, That ſaid court had adjudg 
that ſaid Benedict ſhould be charged with the main- 
tenance of ſaid child during the pleaſure of the court, 
which was a void judgment. 3d, That no ſum was 
fixed which ſhould be given as ſecurity to indemnify 
_ Judgment—Manifeſt errgr, as to all the excep- _ 
tions in error. a 3 

The court have not anſwered the ifſue put, nor fix- 
ed the ſum of the bond to be given to indemnify the 
town, and have ordered that maintenance ſhall 
continue during the pleaſure of the court. 


oF. 


LITCHFIELD COUNTY, 
Litchfield County, January Term, A. D. 1797. 
Benjamin Goodrich verſ. Richard Nickols. 


8 CTION declaring, that on the roth of Decem- 
dence not ad» © ber, A. D. 1796, the defendant agreed to ſell 
mitted to prove two parcels of land, lying in-Iriſh Creek, in Virginia, 


——— one of one thouſand acres, and one of one thouſand 
giving a deed five hundred acres, at 3/. per acre, to be paid in five 


of land agreea- years, with intereſt for four years, which the plaintiff 
8 alſo agreed to buy on the terms aforeſaid; which they 
greed to reduce to writing at ſome future time, viz. 

on the roth of May A. D. 3796—and the defendant 

for a valuable conſideration, promiſed that he would 

come forward and convey ſaid two tracts of land to the 

plaintiff on ſaid 10th of May, at 3/. per acre, upon the 

plaintiffs ſecuring the pay on the terms aforeſaid, or 

would forfeit {100. That the plaintiff on ſaid 1oth 

of May, ſtood ready-to give ſecurity as aforeſaid, but 

the defendant wholly failed to come forward and make 

ſaid conveyance, 4 — he had forfeited faid Z 100. 


Plea—Non aſſumpſit. Iſſue to the jury. 
The plaintiff offered parol evidence to prove the a- 


| greement and promiſe, which the defendant objected 
to, as being within the te made to prevent frauds 
and perjuries. - 


By the court The evidence is not admiſſible ; an 
agreement to convey lands may not be proved by pa- 
| rol evidence, nor may an agreement to forfeit ( 100, 
upon a failure to execute a conveyance purſuant to 
ſuch an agreement be proved by parol. | 


1 
Tomkins ver/. Beers. 
A partner | A CTION dfeclaritg, that on the 16th of October 


II 1786, the plaintiff was owner of three rights 
tanſaction for Of land, in Lemington, and one in Winlock, in the 
-which he is ſtate of Vermont, on each of which rights was laid a 


_ fued, cannot be tar of ten dollars; and on the 5th of June 1787, 


h 


c 


2 we 


ww ww WF w- 


ſes for ſaid debt, there then being 
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fd taxes belng n I 
lai everal againſt the towns of Lemington, *.*" a 
Winlock, Lewis, &c. to the amount of £ 15-15-7 law- regs 2 
ful money, which he promiſed to apply in payment of 
faid taxes, as far as was needed, and to account to the 
plaintiff for the overplus. 'That the defendant never 

ſaid taxes, but applied the bills to his own uſe; 
y means whereof ſaid rights had been ſold for the 
taxes, and were wholly loſt to the plaintiff. 


Plea—Non aſſumpſit. Iſſue to the jury. 


One Judd, was offered as a witneſs, and objected 
to, becauſe he was in partnerſhip with the n 


u the time ef. 


The court heard the proof, cod found Gat he wa 
in partnerſhip, and excluded him. 


| The deſendant then executed to Judd, a diſcharge 


and moved to have him admitted. N bi 


By the court—This may diſcharge him Rom thi 
Ickendant —but if he was in partnerſhip as aforeſaid, 
he will be liable to the plaintiff, n 
not cut off that liability. | 


Solomon Sanford vet {-FViliam Waſhburn and 


Rachel his wife. 


ETITION in "that on the 4 court of 
18th of Auguſt A. D. 1773, — chancery 
ther, Moſes Sanford, borrowed of Lewis M<Donald relieve againſt 
£ 100 lawful money, and to ſecure the payment of it — 
in one year with the intereſt, mortgaged ten ett deeds, . 
of land with the buildings, worth { 300— chat ſaid where b 
Moſes had made ſundry payments on account of ſaid dent or 
debt, when ſaid Lewis died and by will que ele Le, 
to ſaid Rachel the daughter of M'Do nald, then ing to the a- 
a minor; that 1 in November "A: 
M Donald, to ſaid Rachel called on ſaid Mo- 75 right 
due £ 03.0 lawful of a&tjon, con 
money, and ſaid Moſes being unable to pay ſaid debt troverſy in the 
and ig to pre up fa land e nal «cow law or ſuit in 


"a LITCHFIELD COUNTY, 


chancery, rela- ſ;deration, it was agreed that the petitioner ſhould 
— purchaſe the mortgaged premiſes and thirty acres ad- 
afſignable, ſo as joining to ſaid twenty acres, at the price of {500 law- 
that the affign- ful money, and ſhould give ſecurity for {aid debt to 
ee may ſaid Ra which the petitioner agreed to; and 
N own {id Daniel delivered up ſaid mortgage of the twenty 
This judg- cr acres given by ſaid Moſes, it not having been recorded, 
aid e een ere acres and 
Le Gi chirtyaives, —— £700 to the 
e petitioner, and the petitioner executed two notes to 
ſaid Rachel for ſaid ſum of C 162-15 lawful money, 
dated the 18th of November A. D. 1784; and as a 
further ſecurity, ſaid M Donald requeſted the peti- 
tioner to give a mortgage” of ſaid two pieces of land 
he bought of his father, to ſaid Rachel, to which the 
— conſented; and they applied to Iſaac Bal- 
din, Eſq. of Litchfield, to draw ſaid deed of mort- 
„and by miſtake and accident, faid Baldwin drew 
id decd an abſolute deedof warranty, therein 
ing the conſideration to be one hundred and fixty-two 
pounds fifteen ſhillings lawful money, the preciſe ſum 
of ſaid two notes, given by the petitioner to ſaid Ra- 
chel ; which deed was 8 an abſolute deed, con- 
trary to the a t of the and the inſtruc- 
tion given 10 Taid Baldwi band that the 
petitioner relying upon it that ſaid deed was drawn a 
E e, ene ng to the inſtructions given to ſaid 
Ef d executed and delivered ſaid deed to 
fad Rachel, before he diſcovered the miſtake, that 
ſome ſhort time after he diſcovered the miſtake and im- 
mediately after informed ſaid Daniel M Donald of it, 
and requeſted to have it reQtified, that ſaid Daniel ad- 
mitted that it was to have been drawn a mortgage, 
and faid it ſhould ever be conſidered and treated as 
ſuch according as was agreed ; upon this the petition- 
er relying upon the honeſty of ſaid Daniel, did not 
s the matter any farther, that ſaid deed was 
of the ſame dxdt as delivered at the ſame time 
ſaid two notes were ; and was for no other con- 
_ fideration, than a collateral ecurity for ſaid two 
notes, and ſaid deed was for many years after conſid- 


cred and treated as a mortgage, by all the parties con- 
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cerned. That the petitioner continued in poſſeſſion 
of ſaid premiſes, ufing and improving it as his own, 
taking all the profits-to himſelf without account or 
being called upon for the ſame, and paid all the taxes 
thereon for the full term of four years, and ſaid 
Rachel or her father the ſaid Daniel, at the end of 
each year, called upon the petitioner for the intereſt of 
ſaid / 162-15 which the petitioner paid without an 
ſuſpicion that his right of redemption would be queſ- 
tioned, as her father ſaid Daniel and the faid Rachel 
had ever acknowledged it: that ſaid Rachel after- 
wards intermarried with William Waſhburn, who in 
right of faid Rachel, had ſet up claim to theſe lands 
as being an abſolute eſtate in fee, and in A. D. 1788, 
put the petitioner out and took poſſeſſion of ſaid lands 
and utterly denied the petitioner's equity of redemp- 
tion therein, whereby the petitioner was deprived of 
his property, worth. { 500 moſt unjuſtly, for a debt 
leſs than half the value, and praying for relief in the 
To which the reſpondents plead in bar, that as to 
any agreement that ſaid deed was and ſhould be in- 
tended and conſidered as a collateral ſecurity for ſaid 
debt, they were wholly ignorant. That there was not 
nor is any note or memorandum thereof, in writing, 
ſigned by the parties, or any perſon in their behalf; 
and that ſuch agreement, if there was any, is utterly 
void, by force of the ſtatute made to prevent frauds 
and perjuries. And they further plead, that faid So- 
lomon and Daniel, did not apply to ſaid. Iſaac Bald- 
win, Eſq. to draw a mortgage deed of ſaid land, and 
ſaid deed was not by ſaid Baldwin drawn an abſolute 
deed by miſtake and accident; nor was ſaid deed by 
miſtake executed by ſaid Solomon, nor did he yerily 
believe and ſuppoſe it was,a mortgage deed of ſaid 
land for collateral ſecurity of ſaid £ 162-15, as was al- 
ledged in ſaid petition. _ bas | | 

The petitioner replied and affirmed, the facts al- 
ledged in his petition, and demurred to the reſt of the 
plea, and both iſſues were joined, 
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The court heard the evidence and the arguments, 
and continued the caſe to adviſe. | 


At the ſuperior. court, January term, A. D. 1798, 
the cauſe was reargued ; and the court found that it 


was agreed between faid Daniel, father and guardian 


of ſaid Rachel, and ſaid Solomon, that ſaid deed ſhould 
be drawn a mortgage, defeaſable upon ſaid Solomon's 
paying ſaid debt of {162-15 lawful money, and the 
intereſt ; and that by miſtake and accident it was 
drawn awd executed a clear abſolute deed, without 
ſuch condition ; and that upon ſaid miſtake's being 
diſcovered ſoon after, by {aid Solomon, he applied to 
ſaid Daniel M Donald, and informed him of it, and 
he acknowledged it was a miſtake, and that it ought 
to have been a mortgage; and to prevent ſaid Solo- 


mon from immediately ſeeking to have ſaid miſtake 


corrected, he aſſured him it ſhould make no difference, 


or it ſhould ever be conſidered and treated as though 


it was a mortgage for ſecurity of ſaid debt; that ſaid 
Solomon was thereby diſſuaded from purſuing the 
F t as to the reſidue 
of the reſpondent's plea it was inſufficient, and 1 
upon ordered and decreed, that the petitioner mi 

redeem ſaid lands upon paying to the reſpondents w __ 
ſhould be found to be juſtly due; and the court ap- 


- Pointed a, committee to take the account, which com- 


mittee made report; by which it appeared that a bal- 
ance was due from the petitioner to the reſpondents 


of the ſum of n lawful money; and that 


faid lands were worth Said committee fur- 
ther found, that the peti 2 deed dated the 18th 
of February A. D. 179 gr Vl Þ d all his intereſt in 
Eid lands to Meads Merrill for che ſum of £300 law- 
ful money, and by agreement of the the fol- 
lowing fats were incorporated in decree, viz. 
that ſaid Meads Merrills, became the aſſignee of the 
equity of redemption, in ſaid lands, by a deed found 
by ſaid committee to aye pen procure mak the 


E while the reſpondents were in poſſeſſion of 


id premiſes, claiming the ſame by title adverſe ta the 
title of the petitioner, = denying that they held the 
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ſame as mortgagees, as ſtated in the petition, but aſ- 
ſerting an abſolute indefeaſable title thereto ; alſo that 
ſaid ee cauſed the bringing of this ſuit, and had 
been at the ter part of the expence in carrying it 
on; and alſo that Is And. gr and —— 
knew at the time of bringing this petition, that the pe- 
titioner had executed the above deed to ſaid Merrills. 


The court accepted the report, and ordered and 
decreed, that upon the petitioner's paying or tendering 
to the reſpondents the ſum of {238-19-7 lawful mo- 
ney, and the intereſt, on the 15th of November then 


next, ſaid William and Rachel ſhould releaſe to the 
petitioner all intereſt in ſaid premiſes, under the 
penalty of {700., r 


By the court —It is clear that this deed was agreed 
and underſtood by all parties, to be a collateral ſecu- 
rity for ſaid £ 162-15, and was to have been a mort- 
Naber and by miſtake was drawn and executed an ab- 
olute deed ; and that when the miſtake was diſcovered 
the petitioner was diverted from immediately ſeeking 
a remedy, by the ſolemn promiſe and engagement of 
ſaid Daniel M Donald, that it ſhould whey. conſider- 
ed and treated as a mortgage for that debt; and was 
ſo conſidered and treated by ſaid Daniel and ſaid Ra- 


chel, for a number of years, and until the intermarri- 


age of ſaid Rachel with ſaid Waſhburn, and the pre- 
miſes coming into his management and poſſeſſion 
ſince which he claims to hold the lands as an abſolute 
eſtate in fee, unincumbered by the petitigner's equity 
of redemption, thereby converting a miſtake in draw- 
ing the deed, and the confidence placed in the faith 
and honor of ſaid Daniel M Donald, into the means of 
injuſtice, fraud and oppreſſion. The equity is appa- 
rent, and the principles upon which the relief is grant- 
ed are ſo plain and juſt in themſelves, and fo univer- 
ſally recognized and eſtabliſhed both in this country 
and in England, that they cannot be miſtaken.—See 
Mitford's Peary: 116—2 Atkins, 203 and 111, do. 
388, Joyner vs. Hatham, Kirby's 399 —and 

ee the caſe of Mehitable Parſons vs. S. Titus Hoſmer, 
ante, And as to the reſt of the reſpondents' plea 
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which is demurred to, it is inſufficient, for the ſtatute 
of frauds and perjuries has no application in a caſe of 
this nature. 

The objection. made by the reſpondents to a final 
decree's paſſing, on the ground of a fact found by the 
committee, and agreed to by the parties, viz. We 
petitioner on the 18th of February A. D. 1795, b 


deed for conſideration of Z 300, releaſed all his 1 


in ſaid lands to Meads Merrills, is of no weight 

a decree's paſling, n in 
which it can be viewed. For at this time and for ſome 
time previous, the reſpondents 
the lands, holding and claiming 


eſtate in fee, {t the petitioner, and utterly 
* emption in ſaid lands, aud way 


was diſſeiſed of his intereſt in them. A mortgagor 
remains owner and proprietor of the land, until there 


zs a breach of the condition; and although the mort- 


gagee then has right to enter and take po in or- 
der to obtain payment of his debt, yet he is accounta- 
able for the rents and proſits to the e WA 
the W of redemption is forecloſed; and the 
of redemption is as clear and certain an in in 
land, after the condition is failed of being perform- 
ed as before; in the former caſe he may pay the 
debt and defeat the deed, in the latter he has a clear 


and ſure remedy, upon payment of the debt, to recov- 


er the lands back again, according to known and eſtab- 
liſhed rules of proceedings in _— The mort- 

has only a conditional eſtate lands liable 
to be defeated, by payment of the debt, before the con- 
dition is broken, and liable to be reclaimed afterwards, 
by paying the debt and intereſt—and though after the 


condition is broken, he has right to enter, yet he holds 


it as truſtee to the mortgagor, and is accountable to 

for the rents and profits; and if at any time be- 
fore the equity of redemption is forecloſed, he claims 
to hold it againſt the mortgagor as an abſolute eſtate, 
and denies the equity of redemption, he becomes a 
diſſeiſor of the mortgagor, and ouſts him of his inter- 
eſt in the lands. An equity of redemption has ever 
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been conſidered an incered in lung g it deſcends to 


heirs, may be deviſed by will, or ſold for payment of 
debts ; it may be taken by execution, and appraiſed 
off as land; it is ſubject to the widow's dower, and 
will paſs by deed y, and it may be barred by the 
ſtatute of limitation reſpecting the poſſeſſion of houſes 
and lands. Further, the objection defeats itſelf, for 
it is that the petitioner has paſſed all his intereſt in 
theſe lands, by faid deed to Meads Merrills—now a 
choſe in action will not paſs by grant ſo as to enable 
the grantee to proſecute in his own name—and the 
objection goes upon the ground that the thi itſelf 
is transfetred from the petitioner to Merrills, 7 Fe is a 


thing transferrable by deed, it is that of which the 


titioner might be diſpoſſeſſed, as he in fat was at 
time of executing the deed : for the reſpondents 
having taken the aCtual poſſeſſion of ſaid premiles, 
had ſet up a claim to them as an abſolute indefeafable 
eſtate, by force of an abſolute deed, on the face of it, 
from the petitioner, and totall denied the p petitioner's 
equity of redemption in or to laid lands, by Fn kich the 


petitioner was diſſeiſed of his equity of redemption ; 


and his claim turned to a mere right of action, a con- 


troverſy in the law, or right of proſecuting it in a 
court of c y. It is therefore clearly within che 


miſchief of the ſtatute provided againſt buying diſput- 
ed titles, and directly contrary to the principles of the 


common law, aganit ehamparty and rfaintEnance. 
This ju, was reverſed in the ſupreme court 
of errors, the following reaſons, vis. 


Waſhburn, &c. vs. Sanford. Writ of error FER 
5 decree of the ſuperior court in favor of ſaid San- 
ford aga inſt ſaid Waſhburn, &c. upon a bill in chan-- 
cery. Two general grounds W ng 
plaintiffs in error. 


. iſt, That there appears to "FI been no eds war 


rhemorandum in writing of any ſuch agreement as ſet 
forth in the petition, wrap raw ra gk e 
Gble mel a clear unconditional deed. 


T:tt 
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24, That previous to commencing this ſuit, the pe- 
titioner had transferred all his intereſt in the lands 
prayed to be redeemed; to one Meads Merrills, by a quit- 
claim deed, and therefore the equity of redemption 
was in Merrills, and the petitioner had no right to re- 
deem. This court reverſed the decree of the ſuperi- 
or court on the laſt of theſe grounds. 

The petitioner claims an equity of redemption 
which entitles him to redeem the lands in que ſtion, 
and urges that the conveyance thereof to Merrills is 
void under the ſtatute, prohibiting the ſale of diſpu- 
ted titles; but the court were of opinion, that an 
equity of redemption is a ſpecies of property not with- 
in this ſtatute. The ſtatute requires that the grantor 
ſhould be ouſted of poſſeſſion by the entry or poſſeſ- 


ſion of another; and pofſeſhon of land by the mort- 


gagee, cannot be ſaid to ouſt the mortgagor of any 
poſſeſſion incident to an equity of redemption ; the 
mortgagee poſſeſſes land in purſuance of a contract 


with the mortgagor, and the mortgagor has no claim 


to poſſeſſion either in law or equity—all he claims is 
the privilege of acquiring a right to poſſeſſion by pay- 
ing the mortgage money. This privilege, called an 
equity of redemption is a right veſted in the mort- 
gagor, while the right to poſſeſs and actual poſſeſſion 
is in the mortgagee z the mortgagee's poſſeſſion is ſo 
far from ouſting the mortgagor of his equity of re- 
demption, that it exiſts in perfect uniſon with it. 
The mortgagee's claiming .an abſolute eſtate in the 
land can make no difference, ſince an adverſe claim is 
not an adverſe poſſeſſion ; a poſſeſſion claiming a right 
has been choaght neceſſary, but that claiming a right 
without adverſe poſſeſſion ſhould vitiate a conveyance 


by the perſon in poſſeſſion, is novel. An equity of re- 


demption is a mere right of which a perſon cannot be 
diſpoſſeſſed, and is not in any ſenſe within the mean- 
ing of the ſtatute againſt ſelling diſputed titles, it has 
been ſaid to a in this caſe, that Merrills cauſed 
the bringi of ths fetiton, *anl hai been the ex- | 
penſe of the application, and therefore the petition | 
may well be ſuſtained in fayor of Sanford for the ben- 


* 


HARTFORD COUNTY, &c. 
efit of Merrills, but this cannot require 'a moment's 


become plaintiff in the courts of law and 
in the courts bf chancery, for all the real parties who 
wiſh to apply to thoſe courts for redreſs. It is of im- 
relief ſhould be ted to the perſon 
who appears from the record & boob titled to it, oth- 
erwiſe a door would be opened for further litigation 
between the nominal party and the party in intereſt, 
which the court ſuppoſe would be highly inconyenient 


and improper. 


Harffrd County, February, PEE A. D. 1 707. 


William Carter berſ. Daniel and Stephen Roſs 
abſent, abſconding debtors. 


tephen for himſe 


following agreement in writing, viz. 4 Whereas there binding 


owns in the county Oele in the ſtate of 
York ; in which a William Carter claims bark he 
ought to have a ſhare with ſaid Daniel, and that he 
has been put to trouble and expenſe reſpecting the 
ſame, and likewiſe concerning a ſum of 700 dollars, 
| which was paid to ſaid William by Oliver Phelps, — 
2 all other matters in conſideration of his recei 

ſame, id mutually agree and ſubmit all 
every of VE 1 


eon Granger, Eſq'rs. to be determined as ſoon ag 
may be, . ſaid William ought to be 


* 


conſideration; on this principle, any individual may 


ve mentioned matters of diſpute to the 
Ares and determination of Oliver Phelps and Gid- 


CTION, Acclaring, that on the 5th of 1 An Ro 
A. D. 17 794g, the laintiff and defendants, ſaid _ be final 
and 


* 
as 4 IJ 


LITCHFIELD COUNTY, &c. 


24, That previous to commencing this ſuit, the pe- 
titioner had transferred all his intereſt in the lands 
prayed to be redeemed, to one Meads Merrills, by a quit- 
claim deed, and therefore the equity of redemption 
was in Merrills, and the petitioner had no right to re- 
deem. This court reverſed the decree of the ſuperi- 
or court on the laſt of theſe grounds. 


The petitioner claims an equity of redemption 
which entitles him to redeem the lands in que ſtion, 
and urges that the conveyance thereof to Merrills is 
void under the ſtatute, prohibiting the ſale of diſpu- 
ted titles; but the court were of opinion, that an 
equity of redemption is a ſpecies of pro not with- 
in this ſtatute. The ſtatute requires that the grantor 
ſhould be ouſted of poſſeſſion by the entry or poſſeſ- 
ſion of another; and poſſeſſion of land by the mort- 
gagee, cannot be ſaid to ouſt the mortgagor of any 
poſſeſſion incident to an equity of redemption; the 
mortgagee poſſeſſes land in purſuance of a contract 


with the mortgagor, and the mortgagor has no claim 


to poſſeſſion either in law or equity all he claims is 
the privilege of acquiring a right to poſſeſſion by pay- 
ing the mortgage money. This privilege, called an 
equity of redemption is a right veſted” in the mort- 
gagor, while the right to poſſeſs and actual poſſeſſion 
is in the mortgagee; the mortgagee's poſſeſſion is ſo 
far from ouſting the mortgagor of his equity of re- 
demption, that it exiſts in perfect uniſon with it. 
The mortgagee's claiming an abſolute eſtate in the 
land can make no difference, fince an adverſe claim is 
not an adverſe poſſeſſion ; a poſſeſſion claiming a right 
has been thought neceflary, but that claiming a right 
without adverſe poſſeſſion ſhould vitiate a conveyance 


by the perſon in poſſeſſion, is novel. An equity of re- 


demption is a mere right of which a perſon cannot be 
Er, And is not 1 ſenſe within the _ 
1 te againſt ſelling diſputed titles, it 

* ſaid to a ** this caſe, cher Merrills cauſed 
the bringi by the petition, and has been at the ex- 
penſe of the application, and therefore the petition 
may well be ſuſtained in fayor of Sanford for the ben- 
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eſit of Merrills, but this cannot require ' a moment's 
conſideration; on this principle, any individual may 
become plaintiff in the courts of law and | 
in the courts bf chancery, for all the real * 
wiſh to apply to thoſe courts for redreſs. It is of im- 
portance relief ſhould be to the perſon 
who appears from the record 8 to it, oth- 
erwiſe a door would be opened for further litigation 
between the nominal party and the party in intereſt, 
which the court ſuppoſe would be — inconvenient 


and improper. 
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22 County, February FE A.D.1 797+ 


William Carter ver = Daniel and Stephen Roſs 
abſent, abſconding debtors. 


CTION, Acclaring, that on the 5th of March An award 

A. D. 1794 laintiff and 00 ſaid muſt be final 
tephen for himkalf and 24 l Daniel, entered into the 2d certain or 
following agreement in writing, viz. « Whereas there bindng. 


a _-— — 


owns in the county — in the ſtate of 

York; in which Fa William Carter claims Fay if 
ought to have a ſhare with ſaid Daniel, and that he 
has been put to trouble and expenſe reſpecting the 
ſame, and Mkewile concerning a ſum of 700 dollars, 
which was paid to ſaid William by Oliver Phelps, Eſq. 
and all other matters in conſideration of his recei 

the ſame, they did mutually agree and ſubmit all a 
every of the above „ matters of diſpute to the 
th and determination of Oliver Phelps and Gid- 
eon Granger, Eſq rs. to be determined as ſoon ag 
may be, viz. whether the ſaid William ought to be 
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a partner in ſaid lands with ſaid Daniel, and what 
ſhall be done with ſaid 700 dollars which ſaid Wil- 
liam has received, and the trouble and expenſe he has 
been at, in the premiſes, all to be determined as the 
ſaid Phelps and Granger ſhall think to be right and 
juſt between the parties, and bind themſelves in the 
ſum of {6000 New-York money, each not to with- 
draw ſaid ſubmiſſion, and that each party will per- 
form the award ſaid arbitrators ſhall make in the pre- 
miſes, and ſaid award ſhall be a final end of all E] ' 
ters ſubmitted. Executed the 5th of March A. 


1794. 


That ſaid arbitrators having heard the parties on 
the 18th of October A. D. 1794, and made and pub- 
liſhed their award in the premiſes in writing, bß 
which they found and awarded that & ſaid William 
do have ſome ſhare or intereſt in the avails of ſaid 
townſhip. of land No. 5, &c. and that ſaid Daniel 
Roſs, pay to ſaid William Carter, for his ſhare of the 
avails of faid land, £415-4 money of New-York, 
three months, with intereſt and alſo pay (5 ile 
money, for coſt, in three months and upon payment 
of ſaid ſums and intereſt, ſaid Daniel and William 
ſhall execute to each other good and ſufficient releaſes 
in law, of and from all claims, demands, ſuits and con- 
troverſies, of and concerning faid half townſhip of 
land No. 5 and of and concerning all the 1 and 
monies which have ariſen by the contracts, negocia- 
tions, and ſales of ſaid townſhip,” &c. That 
Plaintiff had kept and performed aid award, and 
neither the ſaid Daniel or ſaid Stephen, had kept and 
performed faid award on their part. 


| Thedefendants demurred to the declaration. Judg 
ment— That the declaration was inſufficient. e 


By the court The award is uncertain; it is that 
ſaid William do have ſome ſhare in ſaid "townſhip, 
which leaves it altogether uncertain how much. It is 
not final, the 700 dollars received of ſaid Phelps, is 
expreſsly ſubmitted, and no notice taken of them in 
the award, PT PI is particular as to the 
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other matters ſubmitted. —An award muſt be certain 
and final, to render it valid and binding upon the par- 
ties. | | | 


Rhoderick Sheldon, &c. heirs of Daniel Shel- 
don, late of Hartford, deceaſed verſ. Seth 
Bird, &c, | 55 


ETITION in chancery, ſhewing that ſaid Daniel A decree of 
Sheldon, father of the petitioners and of Lucy ſorecloſure a- 
oodbridge, the wife of Joſeph Woodbridge, on the Fang the ad- 
21ſt of October A. D. 1771, mortgaged five acres of an infolvene 
land in ſaid Hartford, to Seth Bird, to ſecure the pay- eſtate, is no - 
ment of £ 126-3 lawful money, by the 21ſt of Octo- bar tothe heirs 
ber A. B. 1773, with the intereſt. That ſaid Dan- Jeon es 
iel died in Auguſt A. D. 1772, inteſtate, leaving will be darred 
the petitioners and ſaid Lucy his heirs at law. That of their equity 
their uncle, Iſaac Sheldon, took adminiſtration on — 5 e 
their father's eſtate. That ſaid adminiſtrator gxhibit- ky N 
ed an inventory of their father's eſtate, on the 20th fon, unleſs they 
of February A. D. 1773, in which no notice was Petition within 
taken of the mortgaged premiſes. That ſaid Seth — _ 
Bird preferred his petition to the general aſſembly in age. 
May A. D. 1774, for a decree of forecloſure ; 
therein ſtating that ſaid Daniel's eſtate was greatly in- 
ſolvent, and that ſaid mortgaged premiſes were not 
worth more than two-thirds of the debt; and that he 
was willing to accept ſaid land in payment of ſaid 
debt. Upon which petition, ſaid Iſaac, the adminiſ- 
trator, only was cited. That ſaid petition was by an 

act of the general aſſembly referred to the ſuperi 
court; and the ſuperior court in March A. D. 1775, 
after counting upon ſaid petition, that ſaid debt had 

not been paid, and that the mortgaged premiſes were 
not worth more than two-thirds of the debt and that 
ſaid eſtate was greatly inſolvent, and that ſaid admin- 
iſtrator, and one of the heirs of ſaid Daniel, deceaſ- 

ed, and ſome of the principal creditors of ſaid Dan- 
iel, had come before the court and agreed, that, the 
matters alledged in ſaid petition were true, and decla- 
red that they had no objection to a decree's paſſing, as 


* 
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yed for. It was thereupon ordered and decreed 
that the heirs, executors, adminiſtrators and aſſigns 
of ſaid Daniel, deceaſed, be forecloſed and forever 
debarred of the equity of redemption in and to ſaid 
mortgaged premiſes, & c. That ſaid Bird thereupon 
took poſſeſſion of ſaid premiſes, and vn the 11th of 
May A. D. 1775, fold faid land to John Chene- 
vard with covenants of warranty. That ſaid Chene. 
vard had taken the profits ever fince, which were 
worth ſixty dollars per annum. That the inventory 


exhibited of ſaid Daniel's eſtate amounted to C 644-6- 


11 lawful money. That the debts exhibited by ſaid 


adminiſtrator to the judge of probate and allowed 
amounted to { 628-6-3. That «ſaid Admininſtrator 
obtained liberty from the general aſſembly to fell 
i 567-9-1 worth of the real eſtate of ſaid deceaſed, in 


order to pay debts, under the direction of the court 


of .probate. That upon application, the court of 
probate gave orders for the ſale of the real eſtate of 
faid deseaſed, at public auction or private ſale, ſuffi- 
cient to raiſe ſaid ſum and charges. That on the gth 
of April A. D. 1797, a report of commiſſioners 
was made to the court of probate, containing a liſt 
of debts, to the amount of £ 708-3-11 lawful money. 
Which commiſhoners before that time had been ap- 
pointed upon a repreſentation of inſolvency, although 
no record thereof appeared That on the 22d of Feb- 
ruary A. D. 17835, 0 eſtate was by the court of pro- 
bate declared to be inſolvent, and ſaid adminiſtrator 
ordered to ſell the whole of the eſtate for the ben- 
efit of the credĩitors That on the 26th of April A: 


D. 1786, ſaid adminiſtrator died, and ſaid eſtate not 


wholly ſettled That Joſeph Woodbridge adminiſtra- 
tor on ſaid Iſaac's eſtate, exhibited an adminiſtration 
account on faid Daniel's eſtate, which was 
and allowed by the court of probate, by which it ap- 

ed that ſaid Daniel's eſtate was inſolvent ; in 
which account was a charge off 97 for debts allowed 
by the commiſſioners, which never been paid— 


That all the heirs of ſaid Daniel were minors at the 


time ſaid decree of forecloſure was paſſed, ex 


Daniel the eldeſt ſon ; that ſaid Daniel was born O- 


r 
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ober 1750, Rhoderick in May 1755, Charles in May 
1757, Lucretia in September 1959, William in Au- 
guit 1961, and Lucy Woodbridge in November 1764 
— That faid Iſaac left out of the inventory of ſaid 
Daniel's eſtate, taken in 1773 and 74 £ 182-13-5' of 
real eſtate and Z 375-14-9 perſonal eſtate, which was 
never added or exhibited until November 1794, 
when it was exhibited by faid Joſeph to the court of 
3 from the 20th of February 1773 until 
ovember 1794, {aid Daniel's eſtate appeared by the 
files and records of the court of probate to be infol- 
vent and the equity of redemption to have been in the 
creditors—That upon diſcovering that ſaid eftate was 
not inſolvent, they immediately ſet about finding the 
truth, and preferred their petition to the ſuperior court 
in February A. D. 1796, which was continued to the 
adjourned court in November A- D. 1796, praying to 
redeem faid mortgaged premiſes—to which ſaid Bird 
and Chenevard plead ſaid decree of forecloſure in bar, 
and which was adjudged to be inſufficient 3 and fur- 
ther alledging, that faid mortgaged premiſes had al- 
ways been of much greater value than ſaid debt, which 
was well known to faid Iſaac and ſaid Bird. That 
the petitioners had been kept in ignorance reſpecting 
their right to redeem until 1995—that the rents ex- 
ceeded the intereſt ſixty dollars—that ſaid Lucy arriv- 
ed to full age in November 1785, but wholly refuſed 
to join with the petitioners in this petition—Praymg 
that an account might be taken, and the petitioners be 
allowed to redeem ſaid eſtate, upon paying what 
ſhould be found to be juſtly-due. "re mu EY 


| Plea in abatement in nature of a demurrer. Judg- 
ment That the plea in abatement was ſufficient. 


| By the court This eſtate became abſolute at law, 
in the mortgagee on the 21ſt of October 1773. In 
March A. D. 1775, the mortgagee went into poſſeſ- 
ſion of the premiſes under the decree of forecloſure 
and in May following fold it as an abſolute eſtate to 
faid Chenevard, with covenants of warranty. Daniel 
Sheldon the mortgagor, died in Auguſt 1772, Daniel 
Sheldon, the ſon, and one of the petitioner's was then 
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of age. Lucy Woodbridge, the youngeſt of the chil 
dren, and who refuſes to join in this petition, came 
of age in November 1785. The firſt petition brought 
to redeem, was in February A. D..1796, twenty one 
years after the mortgagee entered into pofſeſhon, and 
ten years and three months after ſaid Lucy was of age. 
The ſtatute is « that no perſon ſhall at any time make 
entry into any lands or tenements withheld from him, 
but within fifteen years next after his right ſhall de- 
ſcend or accrue to him; and in default thereof, he 
and his heirs ſhall be utterly excluded and difabled 
from ſuch entry after to be made.” It is ſettled that 
this ſtatute bars all right of action as well as right of 
entry. 1 wi; N 
The proviſo is, * that if the perſon who hath right 
or title of entry, into any lands, &c. was or ſhall be at 
the time faid right deſcended, accrued, &c. within 
the age of twenty one years, non compos mentis, im- 
8 or beyond the ſeas, ſuch on, his or her 
eirs, may, notwithſtanding faid years, bri 
His or her action, or make 2 or her entry, ſo as 
perſon, or his or her heirs, ſhall within five years next 
after his or her coming of age, &c. ſue for the ſame, 
and at no time after ſaid five years.“ The petitioners 
therefore would be clearly barred at law, although the 
decree of forecloſure in March A. D. 1775, is no bar 
to the petitioners, they being then minors, and not 
made parties. . +46; 
Anne Sheldon and heirs of Iſaac Sheldon wer/. 
 Rhoderick Sheldon and the heirs of Daniel 
Sheldon, deceaſed. * 


P in chancery, ſhewing that ſaid Dan- 


Chancery Bl iel Sheldon died in Auguſt A. D. 1772, poſſeſ- 
in the ſettle- of lands and other eſtates to the amount of £ 960- 


_ of 5 rag 6-2 lawful money; and ſaid Iſaac Sheldon was ap- 
n= 4 ja me inted his adminiſtrator—that in February 7, 1773, 
ty has adequate he exhibited a partial inventory of ſaid eſtate to the 
remedy ina amount of { 644-6-11 ; that the debts. due from the 


regular courle eſtate then appeared to be £628-6-3. That the ſaid 


F 


r 


his 
niel, deceaſed, had recovered from the heirs of ſaid 
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e an from the court of probate to ſell 
lands of ſaid Daniel, to that amount, at private ſale or 


blic auction, was given.— That in 1774 ſaid Iſaae 


made an addition to the inventory of (253 
12—that other debts came in, and —_— 
were appointed, upon a repreſentation of inſolvency, 
who reported in April A. D. 1776,debts to the amoynt 
of { 708-3-5—that purſuant to his orders aforeſaid, 
on the 28th of Nov. A. D. 1776, he fold fifty-ſeven 
acres of ſaid eſtate, being his Rocky-hill lot; one 

iece in the ſouth meadow - at a place called the ſands, 
re about fix acres - and one other piece in ſaid 
meadow, about three acres, at the great paſture, to 
Joſeph Woodbridge, his ſon in law, and gave a deed of 
that date of ſaid pieces of land, at inventory price. 
That on the 19th of March A. D. 1778, the ſaid Jo- 
ſeph being at Groton, fold and conveyed all faid lands 
back to ſaid adminiſtrator, for the ſame conſideration. 


And on the 22d of February 1785, ſaid eſtate was de- 
clared to be inſolvent, and an order given to ſell the 


whole ; and ſaid adminiſtrator proceeded and fold the 
whole of ſaid Daniel's eſtate, lying in various places, 
for the moſt it would ſcll for, being more than it was 


513 
Haac Sheldon obtained liberty from the aſſembly in of proceedings 
May 1773, to ſell : 567-9-1 of real eſtate to pay ſaid ><{ore the court 
debts—and 


of probate. 


appraiſed at, and prepared his account to ſettle with 


the court of probate ; but before any ſettlement was 
made he died on the 26th of April A. D. 1786, in- 
teſtate, and Joſeph Woodbridge was appointed his ad- 
miniſtrator, in May 1786, and faid Joſeph preſented 
ſaid Iſaac's adminiſtration account, prepared by him 


as aforeſaid, upon ſaid Daniel's eſtate, to the judge of 


„which ſaid court of probate accepted and ap- 
proved of; by which it ap that the debts and 
charges ſurmounted ſaid iel's eſtate ( 24-2-7— 


| thatfaid Iſaac's eſtate was inventoried, including faid 
three pieces of land which he had of his brother Dani- 
er's and they were diſtributed amongſt 
bheirs, his widow ſaid Anne, having her dower 
Ada B. 


ed to her in all of them. That the heirs 
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| murrer. And judgment—that the plea in abatement 


ol ſaid Daniel, and the debts for which they 
fold, were not paid thereby. It will be time enough 
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Ifaac, all the lands in ſaid Hartford, which were con- 
veyed by ſaid adminiſtrator to ſaid Joſeph Wood- 
bridge, and by him conveyed back to ſaid Iſaac, by 
reaſon of ſome defect in the proceedings of faid admi- 
niſtrator in the ſettlement of faid eſtate ; and that ſaid 
Rhoderick and the heirs of ſaid Daniel, threatened to 
inſtitute ſuits for the recovery of all the lands of ſaid 
Daniel, which had been fold and warranted by ſaid 
Iſ:ac in the different towns in this ſtate, which would 
be a ſource of endleſs litigation and expenſe, and 
whereby the petitioners would be ſubjected to great 
loſs—praying that ſaid deeds may be confirmed, or 
that a committee might be appointed to hear and re- 
port, and that whatever ſhould be equitable in the 
premiſes might be decreed and ordered. 


Plea in abatement to the petition, in nature of a de- 


was ſufficient. 


By the court The petitioners have an 
remedy at law, by applying to the-court of 
and taking adminiſtration de bonis non upon the eſ- 
tate of ſaid Daniel, deceaſed, ſaid eſtate not having 
been legally cloſed at the probate z fo far as ſaid Iſaac, 
the former adminiſtrator, had properly and regularly 
adminiſtered, muſt be allowed to be authentic. 'The 
court of probate is the only proper court to determine 
and allow the debts due from ſaid Daniel's eſtate, 
which ſaid Iſaac has bona fide paid, and what allow- 
ance ought to be made for what he has well done, and 
to give an order to ſell ſo much of faid Daniel's eſtate 
in the hands of his heirs, as ſhall be ſufficient to pay 
ſaĩd debts and charges. The determination at law 
that the deed of bargain and ſale of «ſaid three pieces 
of land in Hartford to Joſeph Woodbridge, and- by 
him conveyed to ſaid Haac Sheldon, was - irregular 
and void, doth not vacate or affect the ſale of other 
or other lands which are and valid; 

ut ſaid three pieces of land now belong to the eſtate 
were 


to apply to chancery when in a legal courſe of pro- 
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ceedings, any inſurmountable difficulties are met with 
which cannot be obviated at law. The adminiſtra» 
tor, ſaid Iſaac, may be charged for the rents and pro- 
— of the lands, while Ne e in his hands or 

is heirs; and the eſtate of ſaid Daniel be charged 
with the intereſt of the monies adyanced in payment 
of ſaid debts. 2 | 


Lynde verſ. Patten, Lothrop, Phinehas Miller 
NES? of Georgia, &c. | 


ETITION in chancery, praying, that the reſ- Where a reſ- 
pondents might be ER to diſcloſe on oath rms — 2 
certain facts, alledged in the petition to be within 3 | 
their private knowledge. Said Phinehas Miller reſi- make diſcovery 
ded in Georgia : It was moved in his behalf, that a 3 
commiſſion might ifſue from this court to take his an- Court u l grant 
{wer in Georgia. 2 a commilſionts 
Mis was objeCted to by the petitioner, and infiſt- ff reiz. 
ed that he ought to come perſonally and be examined 
By the court— The granting of the commillion is 
diſcretionary with the court, and in this caſe it is rea- 
ſonable ; therefore let a commiſſion iſſue. 


1 e ad SER 
TY»ROSECUTION for a fecret affault. Plea——not *-ncantowit- 
8 | 4 | neſſes, that they 

TI guilty. iche to the jf. were intereſted ; 


T be plaintiff objected againſt certain witneſſes of n 

the — they had entered into a written — ne 
agreement, which was in the poſſeſſion of the defend. written agree- 
ant, which would hold them to be at an equal ſhare pag. in the 
of the expenſe of this ſuit,” and introduced evidence deſendant, if he 
to prove that this was the purport of the writing in would produce 
the hands of the defendant 3 and challenged him to 1. The detend- 
produce it, which the defendant refuſed to do. The produce the 
couttexcluded the witneſſes; and thereupon the de- writing. The 
fendant brought out the. writing and offered to read it, plaintiff proved 
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that there was upon a motion made that the court would reconfider 
fuch a writing, and admit ſaid witneſſes. This was objected to, as 


and the court 


excluded the Coming too late. 


wicnefſes, The Ne | | ' 2 
By the court The defendant has had an opportu- 
e nity 1 have produced the writing, and would not, al- 
ting and mov - though challenged—it is now too late, he muſt abide 


>= Are his own doings, and the deciſion of the court thereon. 


would reconſi- 
der and admit | 
but refuſed. . | 


Tolland County, February Term, A. D. 1797. 
State verſe O'Brien. 


The buraing F NFORMATION for burning a ſchool houſe in 


L Union — and verdict, that the ſaid O'Brien was 
within the ſtat- guilty. | 5 TY a 
* | Motion made in arreſt by the priſoner, after verdict, 


for the inſufficiency of the information—becauſe the 
burning of a ſchool houſe was not a crime againſt the 
ſtatute ; that a ſchool houſe was not mentioned in the 
ſtatute, and that it did not come under the deſcrip- 
tion of any of the buildings which were mentioned. 
The motion in arreſt was adjudged to be inſuffici- 
By the court—It may come under the denomina- 
tion of a dwelling houſe or an out houſe—it is the 
dwelling houſe of the ſchool, for the purpoſes of edu- 
cation. An out houſe is any houſe neceſſary for the 
rpoſes of life, in which the owner doth not make 
is conſtant or principal reſidence. Education and 
ſchooling are neceſſary to the well being of individu- 
als 2 houſe in this ſenſe may be 


conſidered as a moſt important out houſe to all the in- 
habitants of the diſtrict who built it— and a burglary 
may be committed by breaking open a ſchool houſe in 
the night ſeaſon, to ſteal the books, paper, or other 
writing utenſils depoſited there. | 
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Ton of Bolton verſ. Town of Haddam. | 


CTION of debt by book, for expenditures in A manumit- 
A ſupporting a negro man, claimed by the plain- ted flave for 
s to belong to the town of Haddam. ue to the 8 
jury. Verdict for the plaintiffs. ich his maC- 

In this caſe it was determined that a ſlave for life EE 
was ſettled with his maſter; and if manumitted by 
his maſter with or without a certificate from the ſe- 
lectmen, or by having enliſted and ſerved in the army 
with his maſter's conſent ; that he continued to be a 
ſettled inhabitant in the town where he was ſettled 
| before, until by legal means he becomes ſettled in ano- 

town. | | : 


Lillie ver. Jacob Wilſon. 


CTION of ejectment. Plea—no wrong, &c. 
A Iſſue to the jury. of ejectment 
| | my | where the title 
_ The plaintiff's title was the levy of an execution of the plaintiff 
granted upon a judgment of a juſtice againſt John b. challevged te 
ilſon, ſor ſeven pounds debt and the coſt, and levied , r ae 4 
on the 11th of September A. D. 1795, and recorded debtors from 


* — 
| | aintiff t 
The defendant's title was a deed from the ſame John the land, altho' 
Wilſon to Ebenezer Hunt, dated 28th of February the debtor is a 


1795, and recorded March the 3d, A. D. 1795. 2 


ye plaintiff contended that ſaid deed was fraudu- ef he bas 
lent and void as to creditors ; he ſaid John having the land. In 
gone off, and left no clear eſtate wherewith to pay evidenee of title 
and fatisfy his creditors. Silas Hibbard was offer- WT Any 
ed as a witneſs, and objected againſt by the defend- e isi 
ant that he was a creditor to ſaid John. * ma — a 
By che court—This may go to his credit, but not if required. 


to his competency, unleſs he has attached or levied 
upon ſome part of the land contained in ſaid deed.— 
Vide Lee vr. Abbee at Windham, March term, 


In an action 


A. D. 1796. 
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The defendant challenged the record of the julg. 
ment, upon which the exccution iſſued, to be produ- 
ced ; and it appeared that the judgment was rendered 
upon a note for more than fixtcen dollars, and witne{- 
ſed by one witneſs only; of which ſaid juſtice had ng 


juriſdiction. 
The plaintif withdrew the ſuit. 
Eleazer W. Phelps ver. Afa Blood. 
An endorſee RROR to reverſe a judgment of the county 
of a note muſt court, in an action, vs. Ph r. 
ONS. ing, that the defendant on or about the month of Au- 


to ſubjcQ the guſt A. D 1792, for a valuable conſideration, ſold, 
endorior; he aſſigned, and endorſed to the plaintiff, a note in his 
muſt give no- name, againſt Davenport Wheelock, of Orford, for 
ace to the cn forty-eight buſhels of wheat, payable on the 1ſt of 
pon payment January then next, and warranted the ſame to be 
of the note, in good and collectable. That before ſaid note became 
— payable, ſaid Davenport Wheelock, left ſaid Orford, 

| and went to parts unknown, without leaving any pro- 
perty which could be found to pay faid note, and 
the plaintiff never could collect one farthing of aid 
note, whereby the plaintiff had loſt all benefit thereof; 
of all which he gave the defendant notice on the rt 
day of January A. D. 1794, and requeſted payment; 
and thereupon the defendant became liable to pay ſaid 
note, and in conſideration thereof aſſumed and promi- 


Plea—Non affumplit.. Iſſue to the court, who 
found that the defendant did aſſume and promiſe, &c. 
and thereupon gave judgment for the plaintiff to re- 

Error aſſigned That ſaid judgment ought to have 
been for the defendant; for Js the plaintiffs decla- 
ration was inſufficient in the law, for by the plaintiff s 
own ſhewing therein, he was not entitled to recover. 

Plea—Nothing erroneous. And judgment—-Ma- 


* 
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For the following reaſons, it doth not 

there was any other warranty of ſaid note, 
the kw implies, 2 for value 10 
ed; it doth not appear plaintiff has uſed due 

ence, or taken any 11 
ſaid debt of ſaid 2 vide Deming vs. Norton, 
Kirby, 397. Further, no notice was gY ven of faid 
Davenport's failing to pay until the iſt of January 
1794, a year after ſaid note became due, 3 
not within a reaſonable time, whereby the plaintiff 
took the riſk of the debt on himſelf. It is required 
that an endorſee of a note ſhould conduct reaſo 
and fairly with it, in order to fubjeQ the endorſor— 
and it is contrary to. reaſon and juſtice that an en- 
dorſee may neglect all means of recovering the debt of 
the promiſor, and omit giving notice of the non-pa 
ment any length of time he 7 fr and yet hold "he 
endgrior liable and reſponſible. 


Windbam County, March Term, A. D. 1797. 


Tyler ver/. Tyler. 


IT of error to reverſe a judgment of the A minor not 
. i n de the ALS i lg mn * 
whit was authority ſign- 

— it to one Camden, an indifferent perſon, to — 5 
and return and by whom ſaid writ was ſerved and indifferent per. 
returned. *. ſou. 

The defendant plead in abatement, that ſaid Cam- 

dem, to whom ſaid writ was directed to ſerve as an 

indifferent perſon and by whom only ſaid writ had 

been ſerved, was at the time of making ſaid ſervice, 

a minor under the age of twenty-one years. 


The plaintiff demurred to the plea—and the judg- 
memt of the coun court as that id plea was ft 
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Error aſſigned, was, that the plea was inſufficient, 
Nothing erroneous plead—and judgment, that there 
was nothing erroneous in the j complained of. 

By the court—A minor is not a perſon in law, ca- 


pable of having writs directed to him as an —_— 
ent perſon to ſerve and return. | 


William Williams, Eſq. Judge of Probate be 
John Fitch. 


Upon a hear- M CIRE FACTAS againſt ſaid Fitch, as bondſman 
ing in damages for Mary Wales, executrix of the laſt will of 
Hen benz. Nathaniel Wales, Eſq. alledging that fince a former 
9 recovery upon ſaid bond, other and further breaches 
was allowed to had happened in not p o certain creditors, viz. 
conteſt the © Huntley, &c. their as [Alive averages, amounting 
debts allowed 
by the commif. to £321-16-8, as wy bg out and ordered by the court 
fioners. of probate : That ſaid Nathaniel's eſtate was inſol- 

vent, and ſaid executrix was dead, and that ſaid debts 


had not been paid, &c. 


To this ſcire facias the defendant plead that ſaid 

had kept and performed the conditions of ſaid 

bond, and all Ul the orders of the court of probate given 

her for ſettling ſaid cſtate, ſince ſaid former — 
Iſſue to the court. 


An extra 58 e from the judge of 
-robate of ſomething that happened in the courſe of 
adminiſtration, which was not a matter of record, 
was offered in evidence, but not admitted by the 
court; nor was the judge admitted as a witneſs. to 
reſtify the ſame thing VE OT OT 
by its records. 


The court found that ſaid executrix had not kept 
and performed all the conditions in ſaid bond and or- 
ders of the court of probate, & c. and upon a hear- 
ing in damages, it was contended by the council for 
the defendant, that the executrix had a right by law . 
to conteſt the debts - of the ſeveral creditors, except 
judgment creditors, at common law, notwithſtand- 
ing they had been allowed by commulkoners, and as 


FC AX. © es td . 


„%%% „ 32, oc MES. «a £ 
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* place and ws reſponſible in ö 

her behalf; and he ought to have the ſame liberty 

to conteſt the debts in this ſuit, on a hearing in dam- 
as ſhe would have had, and that the court 


| would not give j t againſt him, for the 


average of thoſe debts which had been aſcertained 
by judgment, or * th the court be gd to * 
juſtly due. 


By the court—The ROE Te — to conteſt 
thoſe debts in this action; but the allowance of the 2 
[commiſſioners will be conſidered as evidence of dhe _ 
debts until the contrary is made to appear ; and no- 
ing appears in this caſe but that ſaid debts are ſuſt The 
court gave j for the amount of the 
found due to the ereditors mentioned in the declara- 
tion and the intereſt from th time the order for pay- 


ment made out by the judge of probate, was deliver- & „ of 


T executrix. Vn | —— 
* : . n þ bs 
or . a f 
* — — 5 
: gant iq Py % bY F Tat 
1 Cay, March „n of 151. 
kern Otis verſ. Hezekiah, Abel, E 


rio of geen . A copy from 
deſcribed in the declaration: * * a 


Piea—No wrong or diſſeiſin. Ius to the jury. court of an e. 


4 


ecution Which 


The plaintiff offered as the evidence of his R a iſued from ſaid 


court, and the 


copy from the records of the ſuperior court, Win Ao 
E iſſued on a judgment of ſaid wants . 
favour: af the plaintiff, againſt one Fiſu wh lame on land, 
owned thig land, and of the officer's / endorſement and N 
who levied upon ſaid land, and ef the certificate of town clerk that 
the clerk of the town. in which the land lay, that the the ſame had 
ſame was recorded in the records-of faid-tdwny duly ren recorded 
r ora) tee pac Ade den io. 


> 7 4 6a ww my 
** 
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The defendant contended that this . 
2 dence, that ſaĩd execution and officer's return, had 
been recorded in the records of ſaid town, without 
e title was deficient—and that a 
copy from the records of the town was the only evi- 
dence of their having been recorded there. This ob- 
22 inſufficient—and d and 
* 0 


* John Hill Miller ver Jacob Riley. 
An endorſer CON, declaring that on the agth of July A. 
* D. 1796, Frederick Whi 


— _ 1. 
to the endorſee debted to Pardon T. Taber, — a 

- incaſeof a pro- a bill according to feos inn je «beg in ba 
teſt, on the favor upon Iſaac Riley, of New-York, in the words 


| ground of the | of fi „ Viz. 4 2250 dollars—New-London, 29th 


negotiability of 
fuch bills in 9 2 17 12796, xy day from the zd of Auguſt 
this Nate. J 221 5 dr N 
wy Nw Ab and fifty Spaniſh' milled dollars, value 
received, and rot ne ſame 'as per advice to account 
of your humble ſervant Frederick Riley, —to Ifaac 
Riley, New-York. Which bill the {aid Taber receiy- 
ed, and for a valuable conſideration endorſed and af- 
ſigned to the defendant, and the defendant in like 
manner according to the cuſtom of merchants, en- 
dorſed and aſſigned the ſame bill to the plaintiff, for a 
valuable conſideration; and the plaintiff on the day faid 
all was payable, e d fame to ſaid Mare Bi 
ley, for acceptance and payment; but ſaid Iſaac refu- 
_ ſed to accept the ſame, and on the 5th of Oc- 
tober inſtant, r cauſed faid bill to be pro- 
payments of al wich th dcndane ad beep guy 
P of all the defendant had been duly 
"notified, and requeſted of him, whereupon 
Te — IR liable to pay ſaid debt, and 
being ſo liable, did according to the cuſtom of mer- 
chants, in conſideration thereof, on the 1 5th of inſtant 
October, aſſume and promiſe the plaintiff, &c. to pay 
ſaid ſum, and intereſt, and ten * . 
G „ 


8 
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Plea—Non afſumpſit. Iffue to the court. 


The bill, endorſements, proteſt and notice, were 
uced and ſhewn in court. Two points were made 

the defendant, 1ſt, That the law raifed no prom- 

iſe to pay ten per cent. damages, nor even any dama- 
ges over the lawful intereſt. 2d, That no action was 
maintainable by an endorſee againſt an endorſer, by . $ 
the laws of this ſtate, for this would be to make paper 
ſecurities negotiable, and in effect would be eſtabliſh- 
Ing 2 paper currency upon private funds, N J 
againſt the policy of our laws. 

The court found that the defendant did ** bu 
promiſe, & c. and allowed in damages the intereſt from 
the time of notice, and the coſt of the proteſt. | 


By the court—The ſtatute conſtituting the banks, 
makes. notes payable to the bank, and notes payable 
to order, &c. and endorſed to the bank, negotiable as 
bills of exchange; which recognizes and admits that or- 
ders and bills of exchange, were negotiable in this 
ſtate agreeable to the rules and principles of the com- 
mon law, as applied to commercial tranſactions a- 
mong merchants. Every endorſement. is in nature of 
a new bill, and upon the ſame principle that a perſon 
in whoſe favor a bill ig drawn, may reſort to the draw- 


caſe of a proteſt, f 
dre ebe 
CY 
'N Peojin, Nr. f. l. Bed Peeg Brown 
ancy ver. John M. Breed. 165 


2 17 a note, dated the gch of See A juryman 
d Kier IN open which the defendant promiſed to returned as a 

to ſaid 1-12-2 on demand with intereſt. NN 
Thar hh A 4. £47 promiſe aforeſaid diſregarding, a freeholder, 

had never performed the ſame—damage, &c. _ but not to the 


amount of nine 


Plea—that the defendant made full payment of the dollars ratable 
note on which, &c. to ſaid deceaſed his life time, 79 the commen 


before the date of the plaintify vrt. 1 


| 
| 
| 
| 
| 
| 
| 
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cient cauſe for Verdict that the defendant did not make full pay- 
arreſting jud8- ment of ſaid note to ſaid deceaſed, as the defendant 


ment. in his plea had alledged, &c. = 
Motion in arreſt —That'Benjamin Hide, one of the 
jury, returned by the ſheriſf, and who tried ſaid cauſe, 
was a freeholder, but not to the amount of nine dol- 
* dollars ratable in the common liſt, which was un- 
. known to the defendant at the time of ſaid trial. 2d, 
That the declaration was inſufficient, in that it did 
not aver that ſaid promiſe was not performed to the 
plaintiffs. zd, That the ifſue was immaterial, and 
the debt might have been paid to the plaintiffs, the 
verdick notwithſtanding. £7 
The plaintiff replied, that the firſt exception was 
not true. The ſecond and third were inſufficient. 
Judgment That the motion in arreſt was inſuffi- 
cient. The firſt exception was found to be true, but 
inſufficient. The others were judged to be inſuffi- 
cient. 3 — bes 


* 
* 


Abel Fitch verſ. Joſhua Lothrop and the turn- 
pike company leading from Hartford to Nor- 
wich. 4 -t& hs I "x 4 

RROR to reverſe a judgment of a judge in an 
— action brought by Pro &c. vs. ſaid 
joined. Trav- Abel Fitch, declarmg that by ſpecial act of the gen- 
ellers on the Eral aſſembly, made and paſſed at, &c. they were in- 
> 475g corporated into a turnpike ſociety and authorized and 
toll whether empowered to erect turnpike gates on the road 
they paſs the leading from Hartford to Norwich, after they had ex- 
gates or not. pended 4000 dollars on faid road, and to collect at 
each gate a toll from owner of a team carriage, 

nine pence; man and e, three pence who ſhould 

paſs by or through ſaid ; that the defendant tra- 

| ' ._ = yelled on faid road with a team until he came near 
| . to faid gate ereted in Franklin on ſaid road, and 
| then paſſed by ſaid road without paying ſaid toll, 
whereby he became indebted to the plaintiffs the ſum 


Errors in ſact 
and errors in 


—” —ͤͤ oo mm Wet „ 
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of being the amount of the toll, and in con- 
ſideration thereof aſſumed and promiſed, &c. - 


Plea in bar—that there had ever been beyond the 
memory of man, a public open highway or road lead- 
ing from Norwich to Lebanon ; and the defendant 


paſling at this time with his team on ſaid road, turned 


out of ſaid road acroſs the land of Burchards, 
as he had occaſion to do, and did not turn into ſaid 
road again until he had paſſed ſaid gate, which he had 
right to do. n. . 

The plaintiffs replied, that the defendant turned out 
on purpoſe to avoid paying ſaid toll, &c. Demurrer. 


Judgment—That the plaintiffs' reply was ſufficient 


and for the plaintiff to recover, &c. 


Errors aſſigned were, that the declaration was in- 
ſufficient—2d, That the reply was inſufficient—3d, 
That the judge who tried faid cauſe was and is uncle 
to one of the plaintiffs—gqth, That faid judge lived in 
Norwich, and ſaid court was holden in Norwich, and 
neither 
Norwich 

Plea in abatement, that errors in law, and errors in 
fact, were joined, which by law may not be. 


Judgment—Plea ſufficient. Upon which the plain- 
jr gre 


tiff moved to amend his writ without paying 
the court, he may amend, but it muſt be upon paying 
the coſt, which being done, the errors in fact were 


ſtruck out, and nothing erroneous plead. And judg- 


ment That there was nothing erroneous in the judg 
ment complained of. 


By the court The act of aſſembly has given the 
right to the plaintiffs, and created the duty _ all 
travellers paſling the road, whether they go gh 

or by ſald gate, to pay the toll, the gates are erected 

for the convenience of collecting it, but the law creates 
the duty. © | 


laintiffs or defendant lived or dwelt in ſaid 


* 
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+ Zaccheus Burnham, verſ. William Barker. 


The fate du- ERROR to reverſe a judgment of a juſtice, in an 


oy OR BG gage action qui tam, brought by Barker againſt Burn- 
ma. xr ing a ſheep, dated the 12th of Decem- 


men eli The defendant plend in abaditent, that there was 
tice, in favor of no certificate that the ſtate duty had been paid on faid 
COIN — gear proceſs. And judgment—Plea inſufficient. 
8 The defendant then plead not guilty. And judg- 
| _ ment—that he was guilty, and that he pay ten dollars 
x damage to the plaintiff, and a fine of to the town 
treaſurer. The defendant moved for an appeal to the 
then next county court, which the juſtice denied. 
Errors aſſigned That the juſtice ought to have ad- 
judged the plea in abatement ſuſſicient, and ought to 
ve granted an appeal. 4 Det 
Plea— Nothing erroneous. And judgment — Man- 
By the court — The law requires, that, upon all 
writs returnable for trial before a ſingle miniſter of the 
- hw, a duty of one ſhilling be paid at the time of iſſu- 
ing, to the authority ſigning them. And that no 
writ on which a duty is laid as aforeſaid, ſhall be 
valid or authentic in law, unleſs the authority ſigning 
it ſhall certify thereon. in writing, that ſaid duty is 
paid—there is no exception or ſaving in the law which 
exempts 2 tam proſecutions from paying the duty— 
are ſuits of the party, and under his control, and 
for his benefit, though the public is joined in the ſuit. 
The law is, that when any perſon ſhall be con- 
demned in any matter of a criminal nature before an 
aſſiſtant or juſtice of the peace (except for drunken- 
neſs, breaking, and profane curſing and ſwear- 
ing) he ſhall have liberty of an appeal to the next 
county court, provided, &c. | N 
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It ſeems as nothing could be plainer than 
this law—and * to miſtake the mean- 
ing of it. 0 
| » 


John Goff, of Boſton ver. John Billinghurſt. 


CTION of the caſe, declaring, that on the firſt An endorſce 
A of Auguſt A. D. 1795, the defendant was in- may maintain 
ITC TE 60, for which an action in his 

ve his note as 1 ** viz. « Boſton, Auguſt nd 66 wes: 
4 2 promiſe — pay Benjamin Peters, of miſor, upon a 
Boſton, or 
the iſt of April next, wt intereſt until paid, value Maiſachuſetts, 
received, John Billinghurſt,” which note the ſaid Pe- where ſuch - 


A. D. 1796, aſſigned and endorſed to the plaintiff, of table. 
which the defendant was notified on the ad of Novem- 
ber 1796, and requeſted to pay it to the plaintiff, 
whereby the defendant became liable by the laws of 
the ſtate of Maſſachuſetts, to pay ſaid note to the plain- 
tiff, ane 8 


ed and promiſed. 


Plea in abatement—That ſaid Benjamin Peters, di- | 
ed before notice of ſaid aſſignment was given to the , 
defendant, and that his executors only, and not the 1 
28 had right to bring and maintain an action for 


Demurrer to che plea. And judgment— in a- | 
batement inſufficient. | by, 

By the court—By the laws of the ſtate of Maſſa. 
chyletts, making notes negotiable, a right was veſted 
in En plaintiff, as endorſee of ſaid note, to ſue it in 
his own name, and he may proſecute that right in this 
ſtate, although the laws of this ſtate doth not create 
ſuch a right, yet it will give effect to rights veſted by 

the laws of ſtates—Vide Robert Bon vs. Ol- 


cott, &c. Hartford, February 1796. 


> NEW-LONDON COUNTY, 
Chriſtopher Starr verſ. Tracy, Moors, ke. 


n CTION of treſpaſs, declaring, that on the 3oth 
teſtify againſt of December laſt, the de endants, without 


his on intereſt. Jaw and right, by force and arms, broke and entered 
hg ad the plaintiff ſtore in his actual and lawful poſſeſſion, 
py ang and took and carried from thence goods, wares and 
ed by a fraudu- merchandiſe, particularly enumerated in the declara- 
lent convey- tion, to the value af 2945 Unllars : Damage 3500 


10 2 eee. dollars. Writ dated ith ry A. D. 1797. 


——— Plea—Not guilty. Iſſue to the Jury. 


Motion in ar- 


CONES The ſtore was owned by —— Peabody; and let by 
to a Parolleaſe to Nathaniel Eaton, for a term not expired; 
creditor in a fo- On the 26th of December A. D. 1796, ſaid Eaton fail- 
rcign attach- ed and abſconded. Previous to his abſconding, he 
the plains, Bare 3 bill of fale of all his goods in ſaid ſtore to the 
- =djudged in- Plaintiff z conditioned that if he paid the- plaintiff 
ſufficient. what he owed him, and ſaved him harmleſs wherein 
he had endorſed or was bound for him, ſaid bill of ſale 
was to be void. It was alſo further provided and 
that whatever ſaid goods ſhould exceed, what 

ſaid Nathaniel owed the plaintiff, or-ſhould be obli 

to pay for him, the plaintiff ſhould pay to William 

ton, a brother and creditor of Nathaniel Eaton, afore- 


aid bill of ſale dated 26th of December 1796. 


The plaintiff claimed PEO Im rt: 
of faid bill of ſale. 


The defendant Tracy, was a conſtable, hes 
lawful writs of attachment in favor of ſaid Moors, and 


others, by force of which he broke open ſaid ſtore, 
there being no perſon in it, and attached the as 
them 


the property of ſaid Nathaniel Eaton, and t 
into cuſtody. The defendants attacked faid bill of fale 
as being fraudulent and void. 


The plaintiff called upon Mr.-——— to eeſtfy 
who was a creditor to ſaid Nathaniel Eaton, and who 

had attached a part of the fame goods, and was inter- 
eſted in the fame point as to the bill of fale, with the 
defendants—to this the defendants could not object, 
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becauſe produced by the plaintiff to teſtify againſt his. 
intereſt—but the witneſs claimed the privilege of being 
exempted from teſtifying any thing contrary to his 
intereſt. By the court—a witneſs may not deprive a 
party of his teſtimony by any voluntary intereſt he 
os upon himſelf, as by wagering, &c. but a wit- 3 

nes is war obliged to diſcloſe what will make gr 4 


The plaintiff then offered to give in evidence certain 
T. with him as agent 
and factor to ſaid Nathaniel Eaton, previous to the 
goods being attached by the defendant Tracey. | 


To this the defendants objeted—who contended 
that this would be an abſurdity, as the plaintiff claim- 
l ed the goods to be his under the bill of fale—and by 
theſe attachments he claimed to hold them not as his 
own, but as Eaton's, for the benefit of his creditors ; 
which claims were inconſiſtent. 2d, That the bill of 
fale if fraudulent as to creditors, was good and valid 
between Nathaniel Eaton and Starr—that Eaton could 
not avoid it, or claim againſt it ; and that the credi- 
tors by foreign attachment could only claim and re- 
cover what Eaton himſelf might. act againſt 
fraudulent conveyances, declares all fraudulent con- 
veyances of lands, &c. and all ſuch bonds, ſuits, 
judgments, &c. made to avoid any debt or duty of 
others, (as againſt the party pope yer ſe 
debt or duty is ſo endeavoured to be avoided, their 
heirs, &c.) to be utterly yoid—the &c. 


to be 
pream «an 
TOY 

of OR debtors,” 1s for the better p 
ting of fraud and — ſometimes and 

Aike by ill minded debtors, who betruſt their 
. in the hands of others, &c. 

to ſecure them to their own uſe, and thereby defeat 
their creditors, &c. le was ſaid that lh Rathee extand- 


Yyyp. 


NEW- LONDON COUNTY, 


ed to caſes of betruſtment and bailment, but not to the 
caſe of fraudulent conveyances and transfers, they be- 
ing provided againſt by the other ſtatutes; and if the 
plaintiff might pr theſe goods, by ſaid copies, he 


By the court—They were admitted for the follow- 
ing reaſons ; if theſe goods were the property of Na- 
thaniel Eaton, covered over with a fraudulent bill of 
fale, in the hands of the plaintiff, he was bailee of Ea- 
ton, for the benefit of his creditors indiſcriminately, and 
the goods might be attached if to be got at, or ſecured 
by copying copying ſaid Starr as Eaton's agent, &c. and the bill 

ſale would be equally unavailable to protect ſaid 

goods againſt the copying, as againſt the attaching 
— — and the only inquiry would be which was 
firſt. If it ia bona bill of ſale, it is a condition- 
al one ; firſt to ſatisfy and ind the plaintiff, and 
to pay the ſurplus over to William his brother ; 
this the creditors would have right to conteſt with 
ſaid William Eatom ; at any rate it goes to ſhew that 


the plaintiff is holden for the goods or the amount of 


them, by prior hens laid upon them. 


Verdict for the plaint, and two thouſand dollars 


damages. 

4 cxceptionswes:filed to the opinion of the 
court in admitting faid foreign attachments. 
The defendants made a motion in arreſt of judg- 
ment That David Green of Boſton was one of the 
creditors of ſaid Nathaniel Eaton, who had left a co- 
phe r non againſt ſaid Nathaniel 

previous to ſaid 'Tracey's attaching them, and 

for ſecurity of which the plantiff claimed to hold them; 
and David Nevins one of the jurors returned by the 
heel, nad who ue ld l was ink is W 

marriage to ſaid David Green, having married his 
mece who was ſtill living, and was by law diſqualified 
as a juror to try ſaid cauſe. 


. I A — 
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The plaintiff replied, that the motion was not true 
and inſufficient. 


udgment—That the motion in 5 
inſufficient in the law. Kirby's Rep. 279, Wood- 


bridge vs. Raymond. 


William Parkhurſt, &c. ver/. James Powers. 


CTION declaring that the plaintiffs had a con- rat 
troverſy with the 22 reſpecting a 15 
Welt Indies, in the ſloop Induſtry, of w 
r hy was maſter ; and alſo reſpecting his ac- 
count of ſaid voyage, which he had rendered, and in 
order to ſettle and put a final end to ſaid controverſy, 
the plaintiffs and defendant, on the gth of June, a- 
greed and ſubmitted ſaid controverſy to the arbitra- 
ment and final award of Jared Starr and Henry New- 
man, they to chooſe a third man in caſe of diſagree- 
is the roth of June, ſaid arbitrators hav- 
— * notified ſaid parties, heard them on the mat- 
ters ſubmitted, and made and publiſhed their award, 
in writing, under their hands, as follows, viz. 6 We 
find that ſaid Powers did not follow his orders receiv- 
ed 20m his 2 — the ſaid William Parkhurſt, &c. 
- damage owners { 108-10-9— Jared Starr, 
enry Newman, —_— And thereupon the 
porters "x rx to pay ſaid ſum, and in con- 
ſideration thereof aſſumed and promiſed. | 


There was a demurrer given to the declaration, and 
judgment, that the declaration was infufficient. * 


By the court—The arbitrators have conſidered only 
one of the matters ſubmitted to them, viz. the voyage 
and the breach of orders. The award is not mutual 
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22 


— Ol 
mine the mat- 


— — 


has. . 
final between 


* 


nor final. Neither have the arbitrators awarded the 


defendant to pay any ug E. den only = or that the de- 
fendant's not followin £ 108-10-9 
to his owners, nn age true and yet 


a 
| there be nothing due to the plain If there bad 


been, they ought to have ewinded 3 12 thin 
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Matthew Smith, 2d, adminiſtrator de bonis non, 
of Samuel Gates, 2d, deceaſed ver/. Noadiah 
Gates, executor of the laſt will, &c. of Anne 
Gates, deceaſed. 


improvement of 
a perſonal chat- proved and approved, gre to hs riſe ue fa 
one third of his dwelling houſe with 
without ipvol- the appurtenances, d her natural life, two cows 
ving the gift and fixty dollars ann — out of his eſtate ; and 
of he thing whatever ſhould remainof his eſtate after his debts and 
expenſes ſhould be diſcharged, he and bequeathed 
This judgment to his beloved wife Anne, to be uſed and improved by 
reverſed in the her during her widowhood—That the reſiduary lega- 
4507 ann cy amounted to £318-4-5 lawful money, which was 
N f to the ſaid Anne by the executors of ſaid Samuel 
Gates in caſh, that ſhe ever remained his widow, 
and was now deceaſed, having made her will, and ap- 
pointed the defendant her executor, who had accep- 
ted ſaid truſt, and cauſed her wills. be duly proves 
and approved That ſaid Anne in her life time, ſpent 
no part of the principal ſum of ſaid reſiduary 
paid her as aforeſaid, but left the ſame entire, 


fince 
gave divers le 42 
will, in 5 the particular deviſes 


YT ww EY — 
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und bequeſts to his ſaid wife alledged in the decla- 


ration, with this clauſe, viz. « What I have now giv- 
en to my wife together with the proviſion I ſhall here- 
after make and ordain for her, 1s given according to 
her defire, in heu of dower, the law would give Ge 
Laſtly, whatever ſhall remain of my eſtate after my 
debts and expenſes ſhall be diſcharged, I give and 
bequeath to my beloved wife Anne, to be uſed and 
improved by her during her widowhood.” And ap- 
pointed his executors as by ſaid will, &c.—That ſaid 
reſiduary legacy was paid to her, amounting to 
£{318-4-5 lawful money, by ſaid executor, which ſhe 
received, uſed and improved during her life, ſhe re- 
maining a widow. 'That previous to her death, ſhe 
made and publiſhed her laſt will and teſtament, and 
ve all her eſtate, this being a part, to the firſt eccle- 
ical ſociety in Eaſt-Haddam, for the ſupport of 
the goſpel miniſtry, and appointed the defendant 
executor, who accepted ſaid truſt and cauſed ſaid will 
to be proved and approved. 


The plaintiff demurred to this plea in bar, and 
judgment in December term, A. D. 1797, that the 
defendant's plea in bar was inſufficient ; and upon a 
hearing in damages, found that the principal ſum re- 
ceived, ' remained at her death, and came into the 
hands of the defendant, and judgment was for that 
ſum accordingly. 

By the court—The only queſtion in this caſe is, 
reſpecting the conſtruction of that clauſe in the will 
of Samuel Gates, 2d, viz. whatever of my eſtate 
ſhall remain, &c. I give and bequeath to my wife 
Anne, to be uſed and improved by her during her 
widowhood. Had the bequeſt ſtopped at the words, 
my wife Anne, it would have been an abſolute gift, 


but the after words in the ſame bequeſt, to be uſed 


and improved during her widowhood, qualifies the 
ift, and reſtrains it to the uſe only, and that for a 
imited time, during her widowhood ; and had ſhe 
married, her right even to the uſe would have been. 
determined ; and had the uſe been given her for life, 
the terms would have been much ſtronger, yet in 
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that caſe her intereſt would have terminated at her 


By the laws of this ftate, the perſonal eſtate, after 
paying debts and legacies, veſts, upon the deceaſe of 
* mos in the fine he nn the ſame propor- 
tion, as the real eſtate, except only as to the dower 
of widows: in this caſe, upon the deceaſe of faid 
Samuel Gates, the N in the reſiduary legacy 
veſted in his heirs at law, ſubject to the enjoyment, 
uſe and improvement of the ſaid Anne during her 
widowhood ; and it laſted her life time, whatever 
then remained was theirs, as ſhe never married again. 
The intention of the teſtator is clear and expreſs, and 
there is not room for a particle of doubt on the ſub- 
jet. The only queſtion that remains, is, whether 


| fuch intention is conſiſtent with the policy of law, 
in that, he has not declared to whom the 


ſhould go upon her marriage or deceaſe. an- 
ſwer is, the law has done this, as clearly and certain- 
ly as he could have done it, viz. his heirs, and this 
he knew very well, and that no proviſion in that reſ- 


2 neceſſary. The idea, that the uſe of a per- 


chattel, may not be given for a limited time 
in any caſe without involving the gift of the thing 
itſelf, is too abſurd to require a moment's reflection 


to be rejected, or ever to obtain credit in this ſtate. 


This judgment was reverſed in the ſupreme court 
of errors, June, A. D. 1798, for the following rea- 
ſons :—After ſtating the caſe, the court of errors ſay, 
—Judgment of the ſuperior court reverſed. The 
material queſtion in this caſe, which will be conſid- 
ered, is this, whetaer the bequeſt of the reſiduum 
veſted in the widow an entire and complete 
therein, defeaſable only on her marrying again 


The policy of our law requires that property, and 
particularly property, which 1s a princi 
inſtrument of commerce, ſhould be as far as poſſible 
transferable from one to another without i liment, 


and that it ſhould be liable in the hands of the per- 


ſon who poſſeſſes it, to whom it gives a credit, for 


1 
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the payment of his debts ; the creation therefore of 
uſes and particular eſtates under various conditions 


and limitations, with reverſions and remainders over 


upon perſonal property, cannot be favored ; becauſe 

are more or leſs injurious to ſociety ;_ and the 
court will for this reaſon lean againſt their creation, 
either by deed or will, unleſs by words that are 
clear and definite. Whether the property in queſ- 
tion would, in caſe the widow had married again, 


have reveſted in the heirs, it is not neceſſary now to 


determine; the will of the teſtator, would in that 
caſe have been certainly known, and that will ought 
to control ſo far as the policy of the law would admit ; 3 
but there are no words in this will which ſhow that 
the teſtator intended the eſtate ſhould reveſt in the 
heir, at the deceaſe of the widow in caſe ſhe had not 
married again. The words, to uſe and improve du- 
rin „ or ſo long as ſhe remains my 


widow 3 8 commonly uſed in wills, are ob- 


viouſly intended, to prevent the eſtate from going in- 
to the hands of a ſtranger, whom the widow might 
think fit to marry ; a gift then to uſe and improve 
during widowhood, if widowhood continues through 
life, may fairly be couſtruct to mean, the ſame as a 

to uſe and improve generally; but a gift ſo to 
uſe and improve a perſonal chattel, is a gift of that 
chattel ; and it is for this plain reaſon, that the very 


exiſtence of the thing is exhauſted and annihilated in- 


the uſe and improvement. 


But further, if it ſhould ſtill be contended, that 
the gift in the 'preſent caſe, to uſe and improve was 
in the actual event, no more than to uſe and improve 
during life ; ſtill, as the ufe and improvement of 
chattles, gradually wears away and exhauſts their be- 
ing, the quan their being which might remain 
at the death of the widow, if any, would not certainly 
have been as great, or of as much value as when ſhe 
received them ; and of courſe upon no principle 
could the heirs recover the capital firſt received, 
which by the 8 of the ſuperior court they 
have done in thus caſe 
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| The refiduum having been paid by the executor in 
, in this caſe, will make no difference, for the 
gift was of the reſidue of eſtate, to be uſed and im- 
proved, &c. and not the intereſt accruing 
capital ſum ; if that reſidue 9 
in money, which does not appear, ſtill the widow was 
entitled to the principal ſum, and not to the accru- 
ing intereſt only, and ſhe might uſe that principal 
for her ſupport in the purchaſing ſuch 1 
conveniences, as ſhe might think 5 which brings 
the matter to the ſame point, the * 


been paid in perſonal chattles. 


* er 4 -- 
| . 
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